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Cacki Jewart Hello everyone this is Cacki Jewart.  I’m the leader of Husch Blackwell’s 
renewable energy sector.  My practice focuses on utility scale wind and solar 
development with the vast majority of my work being in Texas.  We’re 
excited to welcome you to the first installment in our webinar series Topics 
and Trends Renewable Energy Projects in 2018.  We’ll be talking with you 
today about a development project at a high level and we’ll give an up to 
date outlook for 2018 and beyond including a discussion of current threats to 
the renewable energy industry.   
 
Before we begin though, I would like to cover a few housekeeping items.  At 
the bottom of your audience console are multiple application icons for your 
use during the program.  I’ll take a minute to highlight a few of the key icons 
for you.  If you have questions during the webcast please submit them via 
the question box.  We’ll try to answer all questions during the webcast but if 
a fuller answer is needed or we run out of time, we’ll answer later via email.  
We really appreciate audience participation and encourage you to submit 
questions.  There’s also an icon to assist with your viewing preferences 
please note that you can expand your slide area by clicking on the maximize 
icon on the top right of the slide area or by dragging the bottom right corner 
of the slide area.   
 
If you have any technical difficulty, please click on the help icon.  It has a 
question mark and provides information regarding common technical issues.  
 
A copy of today’s slide deck is available in the resource list icon that looks 
like a folder at the bottom of your screen.  This program has been approved 
for California, Colorado, Illinois, Iowa, Kansas, Missouri, Nebraska, 
Tennessee, Texas, and Wisconsin CLE credits.  To report your hours in 
Illinois, Kansas, Nebraska, Tennessee or Texas, click on the CLE widget at 
the bottom of your screen and complete the questions.  You will need your 
bar numbers to submit.  A recording of this webcast will be available 
tomorrow for watching and sharing.  Once available a link to the recording 
will be emailed to you along with a certificate of attendance. 
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Joining me today is John Crossley.  John is also a partner in our renewable 
energy group and he brings a multifaceted understanding of energy 
transactions and markets.  Companies and individuals look to John for solid 
advice in development, construction financing and acquisition of energy 
projects across the country, both in the traditional energy and renewable 
sectors.  So we are ready to get started. 
 
We, as I mentioned, we are going to do an overview of development and we 
will cover various transaction stages as well as the players who are involved 
in that.  At the end we will cover current – current penetration of wind and 
solar in the US and we’ll do an outlook as well for 2018.  So, to set the stage 
and consider where we’ve been, I have a few recent facts and figures.  On 
wind the US now has almost 89 gigawatts of installed wind capacity.  Today 
wind it is 67% cheaper than it was in 2009 and experts are predicting that we 
will see further decline in the years ahead.  Also today over 105,000 
Americans spread over all 50 state have jobs in the wind industry; many of 
those in manufacturing.  On the solar side, we’ve got 45 gigawatts of 
installed capacity in the US as of 2017; that’s one percent of the nation’s 
electricity supply.  Solar has also had a drop in pricing, a 10 to 15% drop in 
cost from 2010 to 2016. 
 
So, here on our next slide we give a quick overview of what we are going to 
cover today.  We will be talking about development and we’ll talk about 
transition from an early stage developer to the sponsor.  The sponsor is 
responsible for getting the project financed and typically has the capacity to 
fund the project to get to that point.  So they then go to the construction loan 
and tax equity signing.  Next after that is loan payoff and tax equity funding 
and then as I mentioned before we’ll do – we’ll talk about off take options 
near the end and then 2018 outlook. 

John Crossley So this is John, hi everybody.  This is, as the title of the program suggests is 
going to be a transaction overview with respect to wind and solar energy 
transactions.  So I know that for a lot of people that are on the phone this is 
going to be relatively high level but, hopefully for people that are new to the 
space or just looking for a refresher, it is still pretty helpful and as we’ll talk 
about later on at the end of the transaction, this is part of a series of webinars 
over the course of the year that are going to take a deeper dive into a lot of 
the different things that we are going to talk about today.  

But starting off with this first slide this is the overview – overview section 
and you know that renewable energy transactions of course have a number of 
different players especially if you start to consider a project from its 
inception all the way to COD.  And leaving out landowners, City Council, 
planning commissions, public utility commissions etc. you’re still dealing 
with over a dozen players in every transaction and in each instance there’s a 
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contractual relationship governing the party’s conduct and their respective 
obligations and that’s obviously a lot of players in a lot of complexity.  The 
sheer number of people involved and the likelihood that a project or more 
accurately probably a project company might change hands over the life of a 
project as an additional level of complexity to the project as the project 
Company is always going to need to retain as much flexibility as it can with 
respect to the assignment of its contracts and the modification of project 
details and specifications.  This is critical as the early stages of any project 
where this information is necessary and really more fluid.  And depending 
on how far an early stage developer takes a particular project, the developer 
could enter into most or really all of the contracts other than tax equity and 
loan agreements or none of them or somewhere in between.  As always the 
more foresight that’s applied to each of these relationships, the easier the 
development, financing, construction and operation of the project is going to 
be in the long run and this is especially true when you get to the financing 
stage where you’re going to be paying for 2 or 3 or sometimes more 
additional parties and their counsel to evaluate the agreements that have 
already been finalized or even worse frankly participate in a negotiation of 
agreements that aren’t yet final.   

A recurring theme that you are going to hear us reference today is the 
importance of investing in a well thought out letter of intent.  When it comes 
to investors and lenders, sponsors are never going to have more leverage 
when they’re negotiating that LOI, so it’s really critical to make that 
investment of time upfront and think through and address as many issues as 
possible and I think that you know those of you that are listening that are on 
the lender investor side can really appreciate that to because you really, you 
know you take out a lot of those big issues right up front and you know 
everybody has a known list of big rocks to bust up right at the outset. 

Cacki Jewart Okay, so that takes us to the early stage developer who is going to be, as the 
name implies, starting out in the beginning their goal is to prepare the project 
for construction or sale to a sponsor with liquidity.  That stage is typically 
going to last 2 to 5 years but could actually be longer just depending on the 
project, the market, what’s going on there at the time.  One of their main 
goals is going to be to locate the site initially, start to and hopefully finish 
nailing down all the land rights and that would be for the project itself and 
also for transmission and potentially interconnection if something is needed 
there as well.  They’re going to work on entitlement and they’re going to 
work on environmental studies and permits, which can take many years to 
get those studies going.  Possibly also they’ll work on the interconnection 
agreement.  Probably not as likely in the early stage to work on those last 
couple of items mentioned on the slide that more likely is going to fall to a 
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sponsor or later developer but, it could be worked on early as well.   

Another theme that we will touch on today will be some money-saving tips 
and we’ll try to throw those in as we go along.  In the early stage, it’s 
important for those early stage developers to hire counsel who have financed 
a project or have a real understanding of what’s going to be required so that 
as an early stage developer you aren’t getting, supposedly thinking that 
you’re getting things done but then having a sponsor come in and having to 
redo them.  Leases for example and land rights can be you know leases can 
be in any sort of format but if you want to finance a project, there are a lot of 
key things that you want to cover there and so if you’ve got counsel that are 
working with you from the beginning, that can be really helpful.  

Another good thing that early stage developers can do is build strong 
relationships with land owners; keep them in the loop, explain to them that 
these projects do take years, let them know that they are valued and they’re 
obviously critical to the project.  So it’s really, it can be really helpful for a 
project to maintain good land owner relationships.   

On the more legalistic side, you know things like when your signing up real 
estate documents be sure that your recording memos to get your priority in 
the real property records and also you want to do a little bit of title work 
early on so you know that your signing at the right folks and you want to ask 
the landowners for documentation, whatever they have on who owns the 
property etc. and be sure if you’re dealing with entities, limited partnerships 
or trusts or whatever, those documents are going to be required as well 
eventually and so you can ask for those kinds of things up front. 

John Crossley So in addition to the planning and development items that Cacki was just 
talking about that in early stages developer initially contemplates, you’re 
also going to undertake a number of threshold tasks to ensure the viability, 
feasibility, finance ability of your project.  On the one hand, developer is 
going to have to understand the level of resources available for a particular 
project.  Most developers are going to have a relatively keen understanding 
of this, at least with respect to a geographic area right off the bat based on 
publicly available information.  Point to point however, the availability of 
particular resources may vary dramatically and it can have a substantial 
impact on a site and this is where your wind resource report or insulation 
study become necessary not only for your development efforts but for the 
underwriting efforts by subsequent purchasers and by lenders and investors. 
While a site may have resource in abundance, getting the generated power 
off of that site might prove more challenging due to the lack of adequate 
transmission infrastructure.  So given the expense of transmission and 
nearby transmission resources is a must in most developers are going to have 
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to have an overview of this information either on hand or committed to 
memory but a transmission consultant will prepare and provide a report that 
details the sufficiency and the capacity of the transmission infrastructure 
among other things.   

In each case this information is going to be crucial not only at your 
development stage in making sure that you’re not you know wasting efforts 
but also with the underwriting stage.  As with the resource report obtaining 
as much of this information as possible in the early stages of development is 
going to save you money in the long run, so that the project can match study 
recommendations or identify any errors or inconsistencies that can be 
addressed prior to financing.  Again the recurring theme here is you know 
get as much information buttoned up as soon as you possibly can so that 
you’re not being questioned about that in the future and you have to go and 
spend money redoing, revising or creating things out of full cost.  Your 
environmental studies posed the same challenges and then some, you know 
your thorough species study is crucial to ensuring smooth development and 
financing lenders and investors are of course always interested in making 
sure that any issues are addressed as wholly as possible so that you can avoid 
curtailment or even worse in some instances the need to relocate assets 
altogether.  Again reviewing recommendations, following up on additional 
information and addressing any issues with project design can resolve a host 
of financing issues and delays down the road.  

Environmental studies can also with respect to wind projects, sound studies, 
flicker studies, especially if your project is near a populated area, the results 
of these studies of course play a large role in project siting and permitting 
compliance.  Educating your consultants in terms of setting expectations at 
the outset is going to save time and frustration going forward.  Throughout 
the course of financing your consultants are going to have interact with the 
lenders, investors, purchasers and all of their counsel so provide them with 
as much context as possible so that they can be helpful during those 
exchanges and they’re not caught off guard when people reach out to them or 
when they are asked questions or to you know justify or stand behind some 
of the conclusions that they’ve made. 

With respect to initial agreements, this is where we could really have the 
longest discussion of how it a parsed the phrase, you know shovel ready with 
respect to any renewable energy project.  Ask anybody and they’ve got a 
different definition of what shovel ready is or isn’t but the most marketable 
projects obviously are going to have interconnection agreements that are 
executed and assignable or frankly more accurately with a friendly change in 
control provision and a financeable/assignable PPA in place with favorable 
terms.  In each instance it’s important to make sure that they change in 
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control provisions are as favorable as possible and that way you eliminate 
the need for consents for any financing or equity investors that might be 
necessary down the road.  Again you’re saving yourself time and money not 
having to go back to people.  Also in each instance – attempt to allow 
yourself as much as flexibility as possible both in terms of the scope of the 
project phases, components, etc., equipment that’s going to be used and the 
timing of construction of the project.  If your counterparty insists on some 
type of a review right, attempt to establish parameters for automatic approval 
on the agreement itself, again in attempt to avoid as many time consuming 
requests for consent or affirmation as possible.  Until the extent an 
agreement requires subsequent consent of some sort, providing in the 
agreement a mechanism that doesn’t require a formal amendment may 
eliminate the need for a further outside review by a utility commission, for 
instance in the instance of the PPA. 

Developers don’t execute TSAs, LMA, SMAs or BOP/EPC agreements prior 
to disposition of a project nearly as often and that’s understandable but 
regardless of the timing of execution, be certain that the agreement 
contemplates financing, requires the execution of estoppel certificates and 
the delivery of legal opinions if you can’t get out of those – can’t get out of 
the delivery of legal opinions at the outset.  Moreover be mindful that the 
supply components in construction standards line up with the 
recommendations of your project engineer, your interconnection agreement, 
your PPA and any environmental study that you’ve obtained.  Each of these 
things will be requested and reviewed at the financing and investment stage 
of the project.  We’ll have another webinar later in this series that discusses 
in detail the construction and equipment supply warranties and other matters 
but needless to say, these are critical to the security of your project into a 
lender’s and investor’s comfort with it. 

Cacki Jewart Okay so the sponsor of it knows it’s going to take that project to COD and 
arrange construction, tax equity, back leverage, whatever the financing is 
that’s planned and we are seeing a few more creative financing structures 
these days, which always makes the deals interesting but really can help the 
developer fill up that capital stack. 

So as John mentioned at this point they’re going to be cleaning up any 
issues, securing any open permits or entitlements, making sure things – the 
documents are assignable and collaterally assignable.  One of the biggest 
issues we see for everybody really is a disorganized data site and last year in 
our webinar series I think we devoted a somewhat significant amount of 
time, people might say too much time to discussion of this but really it 
cannot be overstated how important that is.  It’s important early on – if 
you’re an early stage developer, when you’ve got a buyer, it’s important at 
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the sponsor level if you’ve got a buyer as well and definitely as you bring in 
your financing parties.  If you don’t have an organized data site, you’re 
going to have, as John mentioned before, multiple sets of attorneys, they’re 
looking at everything and they’re going to be looking at that data site that 
doesn’t make sense or that has documents that are no longer even relevant or 
valid on it and they’re all going to be asking the same questions over and 
over again and the sponsor party is going to be paying for that.  So at a 
minimum we definitely recommend having the real estate attorneys or your 
real estate developers go through and clean that up and make sure that makes 
sense.  If you’ve got old leases or old memos that have been amended and 
restated, those should be pulled.  If you’ve got old title, old surveys, none of 
that is needed, you want to put in up to date title and survey and you want to 
put in up to date current site plans, all of those kind of things. 

So a little bit more on the land side.  When you begin to assemble the project 
typically you – project companies can use either leases or easements.  
They’re both perfectly fine.  We are seeing leases a lot more these days.  
Fewer easements but we have seen a few recently that are older forms that 
were signed a while back.  Leases typically roll into those easements as well 
so it’s really just combination document that’s called a lease. 

Title, as I mentioned before, there should be title searches early on.  That, 
you know, that work should be done years before but you’re going to be 
looking as a sponsor to get a title pro forma.  You’re going to want to update 
that every 6 to 12 months so it’s current.   

ALTA survey, also the surveying work could begin early but doesn’t always 
but has to be done at the stage, your know months before you’re ready to 
bring in your financing parties.  That can take several months and with a 
wind project even more than that.   

And then you’re also going to address other rights, transmission of course, 
water rights may be necessary, access easements if your project doesn’t have 
access already.  Those have to be secured and shouldn’t be left until the last 
minute because if you’re missing that, you don’t have a complete package. 

And another big issue that isn’t listed here but it’s a huge issue for solar is 
mineral rights.  And especially in Texas minerals, you have to nail down the 
mineral ownership and the really who owns them and obtain service waivers 
for a portion of those in order to get a solar project done.   

A lot of times you will need an easement as well from your transmission 
service provider to get into their land and do your interconnection.  If the 
TSP has not built or doesn’t have the land rights for their switchyard or their 
substations, that can be something else that the sponsor is handling as they 
assemble the land.  It also can add to – it can add to the timing and slow 
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things down and really needs to be taken into account upfront. 

On minerals as I mentioned it’s super critical.  It should be a first question 
anybody asks whether you’re an early stage developer, a sponsor, a buyer, an 
investor or any kind of financing party.  And just a side note about Texas, 
title companies are not doing mineral searches in Texas.  You would need to 
hire a land man and get a report that everyone can rely on and then you do 
get title coverage with a minerals endorsement coverage. 

A couple other things to note on land, you want to make sure that for the 
survey you are using a surveyor that’s national and has renewable energy 
experience.  We have had struggles every time we’ve tried to use either a 
local surveyor or someone who isn’t experienced particularly with a wind 
project but really either wind or solar.  Usually those troubles are evident 
upfront when you’re asking for things that maybe aren’t typical on a regular 
real estate survey but that are typical and are required in a renewable survey 
and if you have evidence of that, we recommend switching as soon as you 
can to get your national experience surveyor involved.  They have to have 
significant capacity, you know people out in the field, the ability to go back 
to the field when asked no matter how far away they live from it.  They need 
to be able to work overnight if required for a closing and all of that is not 
really typical in a regular real estate transaction.   

Similarly and really even more critical than the surveyor is to use a national 
title company with a renewable energy practice.  Especially in Texas where 
there’s no renewable energy endorsements unlike ALTA states, you really 
have to piece together other endorsements and items to get everyone 
comfortable.  And the dollar amounts are high so you’re average title 
company is not going to be able to insure for the amount, you know the 
hundreds of millions of dollars that you would need anyway. 

John Crossley So without getting into the gory details of construction financing, tax equity 
financing, back leverage what have you, the important things to understand 
at this level and in this presentation are the basic interrelationship between 
the parties and the importance of addressing known and potential issues 
upfront.  Also to the extent that you can limit or eliminate time consuming 
deliverables upfront, give it a try, at the LOI stage.  Everybody can think of 
you know different things that you question the use or you know the cost 
benefit of them and you know wish that maybe you didn’t have to pursue 
them because they didn’t really provide that big of a benefit in terms of the 
time or the terms of the delay that was caused to your project.  So you know 
the next go round see on the LOI if you can negotiate them out of the deal 
upfront.  For example legal opinions from every single project counterparty 
often in the end are going to provide very little benefit to the overall 
transaction.  The odds that a known reputable counterparty isn’t going to 
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have power and authority to execute their respective project documents is 
pretty darn low.  The need to obtain estoppel certificates from every project 
landowner at every stage of the project is time consuming.  It’s going to lead 
the delays in consternation so attempt to restrict the scope of estoppel 
certificates simply to parcels with generating infrastructure or define a 
standard for attempting to obtain them.  In other words have the sponsor 
agree to circulate estoppel certificates and make a follow up call, you know 
so define what best efforts is or reasonable efforts is or commercially 
reasonable efforts with respect to going out and obtaining landowner 
estoppel certificates over time.   

And here’s another one, see if you can’t in the state that you’re in try to limit 
the amount of title insurance that’s going to actually be required.  This 
doesn’t apply so much to solar projects because they’re often on just a 
couple of parcels of land but for wind projects with a 300 million dollar title 
policy out there that costs several thousand dollars to several hundred 
thousands of dollars in premiums to get, you know you start to wonder and 
the next time that I see a catastrophic failure in title insurance that affects the 
entire project is going to be the first time.  So if the state allows it, some 
states require that you have title insurance policies for the fair market value 
of the project or something like that.  But if you’re not in that state and you 
can get a lower amount, I’ll bet that in some cases investors or lenders are 
going to be somewhat receptive to that notion because I think that when you 
think through it, I think that people will start to realize that maybe in some 
situations it’s a little bit of overkill. 

Construction lenders fund a portion of the development of project and of 
course it’s construction.  Tax equity investors are going to enter into a capital 
contribution agreement or similar agreement to fund their investment and 
this is generally going to occur at the same time the construction agreement 
is finalized.  They do this of course because of the relationship between the 
construction lender and the tax equity investor with the tax equity investor 
paying off all or part of the construction loan balance once the project is 
completed.  Because of this relationship, lenders want to make sure that tax 
equities conditions to funding are ministerial and remove all or as many 
discretionary elements as possible.  Tax equity investors on the other hand 
want to seek to retain obviously as much flexibility as they possibly can.  For 
instance, this makes the identifying as many issues as possible at the LOI 
stage critical.  For instance, if the tax equity investor has a specific concern 
about say a species issue and is going to require additional investigations or 
even take permits.  It’s best to nail down the timing of those requirements 
with the investor.  Then you insure that the lender signs off on those matters 
at the outset rather than wait for the inevitable push and pull near closing 
when the sponsor has very little leverage and may be forced to acquiesce to 
more than they otherwise would if the issue had been discussed and 
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negotiated and resolved upfront. 

This slide is pretty short and simple, however, it helps us talk through a 
major structural issues that differs between and solar project.  It assumes a 
partnership flip scenario but there are others that will be discussed during the 
other section of our series, other types of structures.  Because the ITC which 
is available to solar projects requires an investor to own the project before 
it’s placed in service, there are substantial covenants in both the loan and tax 
equity documents that prevent a sponsor from taking the steps that would or 
could cause a project to be placed in service.  The concept of placed in 
service isn’t defined in the Tax Code but it essentially means ready and 
available for its intended purpose.  And consequently the tax equity investor 
is going to want to make its investment prior to mechanical completion of 
the project. 

The loan documents are going to have covenants that prohibit the sponsor 
from taking any action that could cause the project to become mechanically 
complete while the tax equity investor won’t fund its investment until the 
project is on the doorstep of being mechanically complete.  So this creates a 
highly technical structure that the parties have to agree upon.  But the good 
news is that experienced sponsors and lenders and investor have long since 
figured out this type of interplay for garden variety transactions. 

Problems are going to arise if the EPC contractor makes an error in timing or 
if there are substantial delays, supply chain, weather, labor, force majeure, 
and that causes issue between the maturity date of the construction loan and 
the outside funding date for tax equity but the art there is just keep 
everybody informed so that these issues don’t sneak up on people.  People 
want in or out of these deals so they’re going to be reasonable, it’s just you 
know people get less reasonable when they get taken by surprise. 

On the other hand, for wind projects, the PTC doesn’t require ownership 
prior to completion of the project.  Tax equity investors as a nearly universal 
policy at least among traditional investors won’t take construction risks.  So 
in that instance, the project has to be substantially complete before the tax 
equity investor is going to fund.  In this instance, the construction lender is 
less concerned about the mechanics of a fusing substantial completion but 
they do want to make sure that the phrase is extremely well-defined so that 
there is a point in time when the tax equity investor is obligated to fund its 
investment. 

Again, experienced parties have figured this out but problems can arise in the 
event of construction issues, equipment failures or other matters that delay 
substantial completion of a project.  In either event, the bottom line is that 
investing in a good letter of intent with your lenders and investors to give 
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sponsors as much leeway as possible is going to pay dividends in the long 
run. 

Cacki Jewart So before any of the financing can happen that John was discussing, you’ve 
got to have an offtaker.  The typical offtake options, well or all of the offtake 
options are the power purchase agreement which could either be a traditional 
PPA with the utility or C&I offtaker.  Also you could have a bank hedge.  
Hedges are about 15% of the market right now.  The hedge party typically 
takes a lien on assets pre-COD.  It’s a second lien behind the construction 
lender and then they take operating risk post-COD. 

For pricing, prices may rise as the developer costs of capital rise through 
2024.  We are seeing some encouraging signs.  ARIA has reported that in 
2017, there were 5,500 megawatts of new wind PPA signs and then in the 
first couple months of 2018, another 2,300 megawatts of new PPAs are 
already announced.  So things are looking pretty good on that front. 

And we will have, one of our later sessions is going to focus on offtake and 
particularly PPAs.  As noted here, there’s no expected reduction in demand 
right now.  Corporates are pretty highly motivated by their own internal 
goals.  They’re wanting to enter into these agreements and there are new 
players joining the market regularly.  We definitely expect to see more in the 
future in PJM, SPP and MISO. As noted in the slide, most PPAs are actually 
now swaps.  We are seeing corporates moving to the ISDA model.  One 
issue with PPAs has been the lack of uniformity in their forms.  If you 
address that, SEIA has a C&I working group that issued a model PPA last 
fall which is available.  I haven’t seen it used in a utility scale size so far, but 
it could definitely reduce transaction costs for smaller projects. 

We are seeing the market heading toward smaller deals.  As noted in the 
slide, aggregations are becoming common.  By smaller, I mean like 
20 megawatts versus 200 to 300 megawatts. 

John Crossley So as we mentioned earlier, most early stage developers don’t have either the 
tax capacity or the balance sheet or liquidity to move a project forward to 
completion without the benefit of a tax equity investor.  After holding our 
breath, at the beginning of this year and the end of last year, we saw that 
PTCs and ITCs survive but the credits available, the projects are obviously 
set to step down over time.  Just as a refresher, is currently contemplated 
projects are eligible for PTCs as long as construction is commenced by the 
end of 2019.  The value of PTC step down 20% in 2017, meaning that 
projects that commence construction in 2017 receive 80% of the PTC value 
by 40% for projects that commence construction by the end of this year and 
by 60% in 2019. 



DEN-185866-1 Page 12 of 16 

Speaker  

Again, this is a very basic overview of the PTC and ITC process and we’ll 
get into it more in later webinars but the IRS has established two methods by 
which a developer can begin construction for purposes of receiving tax 
credit.  One method, the physical work test provides that construction begins 
when physical work of a significant nature has started with respect to a 
project and thereafter progresses pursuant to a continuous program of 
construction. 

The second method which is the safe harbor stipulates that construction will 
have commenced if a developer incurs expenses in an amount equal to 5% or 
more of the total cost of a project and then makes continuous efforts to 
complete the construction of a project. 

Under either scenario, a sponsor-developer is deemed to have met the 
continuity test as long as a project is placed in service within a stipulated 
amount of time after the construction commences.  And if a project misses 
that deadline, all is not necessarily lost you’re going to have to start to justify 
your efforts and that gets much more difficult and it’s something that you 
want to avoid if possible. 

On the ITC side, which is 30% of an owner’s basis in a new project, that’s 
also scheduled to start to step down over time.  30% ITC remains in effect 
for solar projects that commence construction before December 31, 2019.  
Then it steps down to 26% for 2020 projects and 22% for 2021 projects.  In 
any event, projects must be placed in service before December 31, 2023, in 
order to qualify for credits above 10%.  After 2021, the commercial utility 
scale projects, the ITC is going to be at 10%. 

Cacki Jewart Okay, so now we’re shifting over to talk about some of the recent threats that 
are carrying over into 2018.  Tariffs, I would think most folks on the call 
heard about the tariffs so just to give a quick overview.  The steel and 
aluminum tariffs or Section 232 tariffs is 25% for steel and 10% for 
aluminum.  The anticipated potential increase in the cost of energy due to 
those is 3 to 5% and it was listed a couple items that could be hit by those 
tariffs.  There are, however, many exceptions from the steel and aluminum 
tariffs.  Canada and Mexico being two significant ones.  Canada is actually 
the biggest importer to the US. 

On the solar side, there’s a solar Section 201 tariff.  It’s 30% on modules and 
cell imports.  It did except developing countries, certain developing countries 
and they could increase production.  There’s a few listed there in the slide.  
They are of a limited duration, 4 years.  SEIA, the Solar Energy Industry 
Association, predicted that installation jobs are the most likely to be lost due 
to those tariffs.  And also they’ve reported this year that there’s no evidence 
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of increase production in the US so far due to the tariffs. 

John Crossley So in terms of additional, I guess, threats, let’s talk about the fact that at the 
end of next year, if you haven’t started construction on your solar project, 
ITCs are going to have less value.  People up to this date really have only 
had to think about this issue when the PTC and wind energy context but with 
the stepdown looming, those of us that work in the solar space are starting to 
get a little bit, a little antsy. 

The IRS has been planning to develop specific ITC guidelines since 2016 
and I think currently we’re hoping to see something next month or at least 
over the summer. 

Our expectation is that the guidance is going to align for the most part with 
PTC guidance but for now we’re going to have to wait and see.  There are a 
couple of situations that don’t quite align between PTC and ITC projects so 
it will be interesting. 

But let’s make some easy assumptions to start off.  First, I think it’s a very 
safe assumption that the 5% safe harbor is going to be part of the guidance.  
In a vacuum, it’s the easiest test to prove that you’ve established to investors 
and lenders and conversely it’s the easiest test for lenders and investors to 
get comfortable with. 

It’s not a fail safe as it’s you know more offensive to the physical work test 
because you’ve got to spend like I said 5% of your eligible costs but if 
you’ve got the money and can keep your receipts, there’s not much to it 
because costs for your project solar equipment counts.  You know, any cost 
that you can incur but be careful not to rely too heavily on costs other than 
generated equipment itself because you know at that point you’re going to 
run the risk that your investor is going to be required, is going to require 
those costs to be allocated to costs that aren’t ITC eligible.  And if either a 
developer or an investor doesn’t take a traditional approach to the typical 
allocation of those costs, you could find yourself in for a surprise. 

On the physical work test side, while it’s arguably cheaper, the elephant in 
the room is how or whether the existing PTC guidance that products can’t be 
held in inventory are going to apply to solar projects.  If that rule stays the 
same, it’s possible that the physical work test could take a significant 
practical value hit as at least in my mind it’ll be much more difficult to 
identify equipment that was manufactured offsite specifically for a project. 

Unlike wind projects, and PTCs, you don’t have the huge foundations or the 
miles of roads that you do so you’re options are going to start to narrow and 
you know if you’re planning to spread stock pile parts over multiple projects, 
it could get pretty tricky pretty quickly.  So what do you have to work with, 
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custom racking systems sure that’s going to work I think.  We know that 
transformers work but you know that’s going to be for larger utility scale 
projects that are going to be big enough to need their own transformer.  The 
PTC guidance’s foundation test isn’t really going to be much value in this 
context, so we’re really going to have to start think about offsite work that’s 
also qualitatively kind of significant in order to start construction.  So you 
know for the tax nerds that are out there, if you thought it was fun parsing 
the language for PTCs in the IRS’ guidance, you’re in for a treat here. 

As for the physical work test, solar projects are really harmed by rules that 
require work to occur only on items that are not held in inventory so the 
upshot is that for some solar projects, really the only practical way that 
you’re going to have to show that construction commenced could be the use 
of the 5% safe harbor.  Hopefully, the guidance will give us some other 
alternative but at this point all we can sit here and do is you know kind of 
ruminate about what the worst case scenarios could be because that’s, I’m a 
lawyer, that’s in my nature.  But that’s kind of where we are. 

Here’s the other rub, we don’t know if or to what extent the ITC guidance is 
going to define continuous construction.  If the IRS sticks with the PTC 
formula, you can continue to incur costs under the 5% safe harbor and under 
the physical work test you can continue to swing your hammer but again the 
5% safe harbor where you’re just continuing to incur your costs that’s a little 
bit of an easier way to show continuous construction efforts if you’re doing 
it on a smaller solar site it gets a little bit trickier.  So maybe that’s going to 
be another reason that at the end of the day, going forward the 5% safe 
harbor is going to be the better way to show that you have commenced 
construction. 

Cacki Jewart Okay, sorry for the delay there.  Alright, positive factors may outweigh 
negatives as we noted.  Power generation from all renewables increased by 
13% in 2017.  Production is expected to increase even more in 2018 despite 
hydropower dropping significantly. 

Some developers recently are reporting increased interest in investment in 
their renewables projects in 2018.  We note also that there are a lot of lenders 
in the market.  There are still quite a few tax equity investors in the market 
despite the tax reform.  I’m only aware really of one that had dropped out 
and we note also offshore wind.  I think there’s some recent articles that 
came out yesterday and today.  There’s flagship projects in New York, New 
Jersey and Massachusetts and costs reductions from Europe could definitely 
transfer here despite our lesser wind resources in the US. 

John Crossley So that ends the substantive portion of our presentation.  Apologies for 
hitting a lot of this stuff at a very high level but again we thought the 
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overview would be beneficial to a lot of people but you see that the slide 
that’s up now, throughout the course of the remainder of the year, we’re 
going to take a deeper dive into many of the issues that we talked about 
today in terms of EPC, O&M and Asset Management Agreements, 
Transaction Structuring, Site Assembly, Permitting, Acquisition and 
Disposition, PPAs.  The PPA discussion we’ll get into synthetic PPAs, all 
the different varieties that are being contemplated these days, C&I PPAs, 
whatever, what have you.  And then finally we’ll get into in December, 
Federal and State Regulatory Approvals.  So please look forward to email so 
that if any of those topics are interesting to you, you can sign up and hear 
from some of our cohorts about some of the other topics and issues to 
discuss. 

I think we’ve been trying to answer a lot of the questions that have come up 
kind of in time here and there are some other ones and we’ll do our best to 
get back to people that have asked specific questions over time but there’s a 
option on your computer screen to ask any questions that you have or 
anything that maybe we glossed over a little bit too much or any other 
specific areas that you are curious about and if we can’t get to them today we 
will keep a record of them and certainly respond back over the course of the 
afternoon to try to keep everybody as informed as they can be. 

Cacki Jewart John, we got a few questions on the ISDA so I can just mention that.  So the 
ISDA is a financial hedge model.  It’s a set legal form.  It stands for the 
International Swap Dealers Association and I confess to not really knowing 
what the origin other than that is or how long it’s been in use but it’s used on 
multiple types of projects not just renewable energy projects and as I 
mentioned it’s a set legal form, so it’s one advantage is, it’s standardized and 
so it in theory you’ve got a lot less negotiation over that form.  If you use 
that. 

John Crossley One other question is with respect to public private partnerships and whether 
or not renewable energy projects are developed very often on a PPP model 
and I think the answer to that is that sure there are projects that are developed 
on a PPP model but you know and I think that depending on how broadly 
you construe that, you know, a lot of, you could almost say that many of 
them always have been.  I think that what we’re starting to see though 
especially in the solar context, in the smaller scale, is that we’re starting to 
see projects that are you know actually public private partnerships with 
municipalities, with counties, with school districts, where you know you’re 
putting rooftop installations on top of those entities and you know they are 
those types of facilities and the one thing, you know, even though those type 
of end users using solar projects is not, you know, isn’t new or necessarily 
unique but we start to find out that you have to really pay attention to the 
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various jurisdictional regulations with respect to the sale of electricity or the 
purchase of electricity so that you structure your transaction in the right way 
in terms of leases or service agreements or what have you because that 
structure obviously ends up impacting your ability to use the ITC and in 
some cases when you structure it to be able to use the ITC, you trip over the 
regulations that turn you into a public utility in some states so you know be 
very careful and mindful of the fact that you want to take everything into 
account when you’re structuring your transactions for those types of 
situations where you’ve got a public end user. 

I think we’ve got a bunch of questions rolling in and in the interest of 
everybody’s time, we’ll answer those offline but we obviously appreciate 
everybody joining us for the program today and we hope that this was 
helpful to you and your organization. 

If you haven’t already done so, please click on the survey icon at the bottom 
of your screen and complete the survey.  We really do use these as a method 
of tailoring each presentation going forward and will take these comments to 
heart.  As a reminder, the program has been approved for California, 
Colorado, Illinois, Iowa, Kansas, Missouri, Nebraska, Tennessee, Texas and 
Wisconsin CLE credits.  Also, a recording of the webinar is going to be 
available starting tomorrow for watching and sharing.  Once it’s available a 
link to the recording is going to be emailed to you along with your certificate 
of attendance for CLE purposes.  Be sure to join us for our next webinar on 
June 28th, covering EPC, O&M and Asset Management Agreements.  This 
concludes our webinar.  Thank you all very much for listening.  Bye-bye. 

 END OF RECORDING. 

 


