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Toni Blackwood Hello everyone I am Toni Blackwood, and I lead Husch Blackwell’s 
Immigration Group.  We are pleased that you have joined us today for our 
presentation about the H1B Program.  Today we are going to talk about how 
recent changes have impacted the program, what we can expect in the future 
and things that H1B employers, and those of us that are hoping to be H1B 
employers, can do to proactively respond to these program changes.  

Before we began I would like to I would like to cover a few housekeeping 
items.  At the bottom of your audience console are multiple application icons 
for your use during the program today.  I would like to take a minute to 
highlight a few of the key icons for you.  If you have any questions during 
the webcast, please submit your question via the question box.  We will try to 
answer all questions during the webcast today, but if a fuller answer is 
needed or if we run out of time, we will answer you via email.  We truly 
appreciate audience participation and we encourage you to submit your 
questions.  If you have any technical difficulty, please click on the help icon.  
It has a question mark and it provides information regarding common 
technical issues.  A copy of today’s slide deck is available in the resource list 
icon which looks like a folder at the bottom of your screen.  This program 
has been approved for Colorado, Illinois, Iowa, Missouri, Nebraska and 
Tennessee Continuing Legal Education Credit and HR Certification Institute 
and Society for Human Resource Management recertification credit.  CLE 
credit is pending for Texas and Wisconsin.  To report your hours in Illinois, 
Nebraska, Tennessee or Texas, click on the CLE widget at the bottom of 
your screen and complete the questions.  A recording of the webcast will be 
available tomorrow for watching and sharing.  Once available a link to the 
recording will be emailed to you along with a certificate of attendance.  
Joining me today is Kelly Stout.  Kelly focuses her practice on business 
immigration law, representing employers across various industries to develop 
long term immigration strategies for foreign national employees. 

So today’s agenda in a nutshell, here is what we are going to talk about 
today.  First of all we’re going to have a – sort of a recap of the H1B 
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Program; all the things that you need to know about the program.  We’re 
going to do a fairly detailed overview of the major characteristics of the H1B 
Program, most of which have not changed and probably will not change 
dramatically.  Although some of the more subtle aspects of them are subject 
to change and we’re going to talk about that.  Recent changes, mostly 
occurring in the immigration service or the US citizenship and immigration 
services, adjudication of our H1B Petitions.  Along with adjudication 
changes will be a discussion of the executive orders that we have gotten from 
the new administration on immigration and we’ll talk somewhat about the 
types of H1B jobs that are affected by these changes.  There are some 
categories of positions and types of positions that are particularly targeted by 
the changes we have seen. 

Next we are going to talk about what we can expect this H1B filing season 
coming up on April 1st.  Each year is a little different and this year we’re 
going to talk about what we know now about it.  We typically receive some 
sort of last minute instructions from USCIS about how they are going to 
handle certain aspects of the filing season, but we know certain things now 
and we are going to talk about those. 

Finally we are going to talk about responding to the changes that we have 
observed and that we know are coming.  Should you change your recruitment 
processes and anticipation or acknowledgment of these changes and some 
tips for planning your H1B application. 

Okay so let’s dive right in and talk about the existing big picture, H1B rules. 
The program requirements:  all non-immigrant or temporary immigration 
Visa classifications come with a list of rules.  It’s kind of like a game and 
you have to know the rules that attach to each type of game.  Well this is the 
H1B game and it comes with its own set of rules and it’s fairly detailed and 
lengthy, but we are going to talk sort of mid-level today and cover some of 
the important aspects of it.  First of all, in order to hire someone for a 
position and obtain an H1B visa for them, the position that you’re hiring that 
person into has to meet the definition of a specialty occupation.  Specialty 
occupation is a term of art, it’s a legal term and it’s defined in the 
regulations.  I’m going to tell you exactly what it says because it’s going to 
come up later in our discussion today.  A specialty occupation is one that 
requires the theoretical and practical application of a body of highly 
specialized knowledge in fields of human endeavor, and which requires at 
least a bachelor’s degree in a specific specialty or is equivalent as a 
minimum of entry in the occupation.  Each part of that definition has its own 
impact in applications, so sort of bear all of those things in mind.  The 
criteria then for demonstrating that you have a specialty occupation are about 
five and they’re in the disjunctive.  You can prove one of these and meet the 
criteria for a specialty occupation.  You have to have a baccalaureate or 
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higher degree which is normally the minimum requirement for entry into the 
position.  Or you must have an occupation in which the degree requirement is 
common to the industry and parallel positions and in similar organizations. 
In other words other employers require it.  Or your position is so complex or 
unique that it can only be performed by somebody with a degree.  Or the 
H1B employer normally requires a degree for the job.  Or the nature of the 
duties of the job are so complex and specialized that knowledge required to 
perform these duties is usually associated with the acquisition of at least a 
baccalaureate degree.  There are some examples of H1B occupations and 
they are about what you would expect:  architect, engineer, math, health and 
medicine, physical sciences, social sciences and so forth.  I’ll just tell you 
that unless you meet at least one, if not more than one, of these criteria even 
if you are in one of these occupations, they’re not going to recognize your 
case.  So this is a very, very important criterion for H1B classification and 
we’ll come back to it a little bit later. 

H1B occupations are only those that require a bachelor’s degree which is 
implied by the first criterion.  New H1B petitions are subject to a numeric 
cap which we typically just call “the cap”.  Every year the US government 
issues 65,000 new baccalaureate level or higher H1B’s and 20,000 H1B’s 
that are reserved for people with advanced degrees, something more than a 
baccalaureate degree.   

Because our numbers are oversubscribed we get more applications than we 
have numbers every year for the last several years.  We have to allocate those 
by year and our filing season for that is April 1, because you can only file a 
H1B petition six months prior to the effective date and the effective date is 
October 1, as the beginning day of the new fiscal year for the Federal 
Government.  So April 1 is our target date and that is our filing season, it’s 
coming right up.   

The employer is responsible for the legal fees and the filing fees, all of the 
expenses involved with putting together an H1B and filing a H1B 
application.   

There is a wage requirement for the H1B, the employer is required to pay the 
higher of either the prevailing wage for the occupation in the area of intended 
employment or the wage that they pay similarly qualified and similarly 
employed persons within their work place.  So if you have a very highly paid 
work force and the prevailing wage for the particular position that you want 
to hire an H1B worker for, comes in at let’s say $40,000.00, but you pay 
your folks in this occupational classification more than that, then you are 
required to pay the H1B worker more than that as well.  You are required to 
fit that worker into your wage system as if he or she were not an H1B 
worker.  If your wages are not quite that high then you may be aiming to 
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meet just the prevailing wage because your wages may be lower in general 
for that occupation than the prevailing wage.  Whichever way it works you 
are required to pay the higher of the two.   

There are ongoing employer obligations after a H1B petition is approved.  
Some of them are, you must maintain a file that is available to the public, 
anybody that comes in to ask to see it, it must be available for view.  There is 
a prescribed set of documents that has to be in it.  You have to update the 
H1B petition in certain circumstances, if the job duties or the location, 
materially change.  You may have to amend the petition.  If you discharge 
the H1B employee, which you are entitled to do just like any other employee, 
then you have to give that employee the reasonable cause to return passage 
back to their home country or the country that they last lived in.  You have to 
do certain things if you are going to be change the location of your H1B 
employee.  In any event there are ongoing obligations that you need to know 
about before you get going with an H1B employee.  And a H1B employee 
can change employers, as well, they can move from one employer to another 
as long as the new employer is willing to file a H1B petition on their behalf 
and if that happens, then that person they start with, worked for the new 
employer as soon as the application is on file, they do not have to wait for it 
to be approved.  

There is a time requirement for the H1B.  They are approved in three year 
increments, so even though the total time that they are entitled to be in the 
United States is generally six years, you’ll only get a three year approval the 
first time and then you will have to reapply for the remaining three years 
over time.  There is an extension available for the six years limitation 
assuming that the person has reached a certain point, prescribed point in the 
permanent residence process.   

So in the – a nice little graph here, here is the sort of a pictorial 
representation of how the petition process goes.  First the Department of 
Labor is the agency that you will be going interacting with, because you have 
to file what they call Labor Condition Application.  This is an electronic 
filing and in that filing it looks pretty simple, but it involves the obligation of 
the petitioning employer, your organization, to attest to certain things that 
they will pay the required wage that we talked about and that the hiring of 
this person won’t affect the wages and working conditions of US workers 
and the number of other things that are visible to the employer before they 
sign this Labor Condition Application.  It has to be electronically submitted 
and that usually takes about seven days for it to come back.  During that 
seven day period you should compile your public access file, make it ready 
for review and then you’re ready to file with USCIS.  You prepare the H1B 
petition while the Labor Condition Application is out and you fill out the 
forms, you draft a supporting brief that the employer signs in the form of a 
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letter and then you include some evidentiary materials like biographical 
information about the employee, information about the organization, 
information about that person’s immigration history.  You need to consider 
whether that person has family members who may also need immigration 
applications filed on their behalf at the same time.  And then you file the 
application by mailing it to the immigration service, sending it by courier, 
and then you wait.  It sits at the immigration service from anywhere from a 
couple of weeks to nine or ten months, depending on circumstances.  You 
may ask for premium processing in certain circumstances and that will give 
you a turnaround of about two weeks unless they ask for additional evidence. 
If they do ask for additional evidence than you turn it around and even if you 
are in premium processing, it’s going to take another two weeks or three to 
six months to get it processed.  So as you can see this is taking a long time 
these days and assuming that you have premium processing that is the only 
way, practically speaking, to make things happen any faster.  

Just a quick little look at some statistics for the H1B program.  This chart 
shows you all H1B applications that were received for 10 years for 2007 
through 2017.  It’s all H1B applications that includes extensions of H1B 
from the three years to the sixth year, change of employer applications where 
as I said, people can move around from one employer to the other and it also 
includes applications that were filed by organizations that are not subject to 
the cap and there are some universities, research organizations and so forth. 
So you can note that there was a decrease in the number of H1B cap subject 
petitions; those that are subject to the cap that have to go through that April 
filing period.  From 2016 to 2017 it reduced from 236,000 to 199,000 
petitions which was a substantial drop, so you might expect the percentage 
approval rate to go up, but in fact it went down.  Pretty substantially from 
87% to 73% so that tells you that there are factors at work that are making it 
more difficult to get our cases approved.  And just as a matter of interest, last 
year in fiscal year 2017, 48.7% of the H1B petitions filed were for people 
with master’s degree and only 42% of the applicants had only a bachelor’s 
degree.  

Kelli Stout  So as you can see and as you can hear we’re dealing with sort of a change in 
how H1B petitions are being adjudicated and that is, you can see it from the 
statistics, you can see the denial rate going up or the approval rate going 
down and there’s some significant obstacles for employers that have – come 
in 2017 and we are sort of internalizing and figuring out how we are going to 
respond to those changes in the H1B program in 2018.  I’m sure many of you 
have probably listened or heard or read about things in the news about the 
H1B program.  We’re interested in hearing about whether or not you have 
been reading; you’ve been keeping up with it, just for our own sort of 
knowledge.  Some people are always sort of watching or reading legal works 
about it and other people are just oh you know when the immigration 
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attorney tells us that we need to do something differently, we respond.  So 
just a – it’s certainly been something that has been in the news and in some 
cases you can be inundated with it if you look – or if you start watching the 
news too long.  But it looks like a substantial majority of you all have been 
reading the news about it and some have not.  We’re going to talk about it 
regardless, so if you have let us know what you think about the purposed 
changes to the H1B program and again this is just for our interest.  If you 
think those changes seem about right, they’re too restrictive, they don’t go 
far enough, or maybe we just don’t understand them and if that’s the case 
hopefully we can clear that up today.  But just kind of get – help us get an 
understanding of where everybody is at in terms of what they think about the 
changes that have occurred if you have some knowledge or have been 
keeping up with the news in this area.  Certainly we will be talking about all 
of those in this next section and making a few predictions for 2018 and the 
future as well.  So yeah it’s kind of split, a lot of you think they are too 
restrictive and a lot of you don’t quite understand them all and that is what 
we are here for today.  So let’s dive right in. 

I have to start any conversation about the changes in the H1B program to 
kind of go back to what happened in early 2017 because these do effect the 
H1B program, these initial executive orders are – do effect how the H1B 
program works even through the executive orders that we saw related to the 
travel ban and the immigration and customs enforcement policy really don’t 
target the H1B programs specifically.  So with respect to the travel ban, it’s 
out there still.  I know it was something in the news early 2017 where this 
time last year was it seemed like all we could talk about was the travel ban.  
Well what we know now is that the supreme court has lift the full travel ban 
or at least the third version, the most recent version of the travel ban take full 
effect pending sort of decisions in the appellate court.  Those appellate courts 
have issued decisions.  It’s now in the supreme court so we are sort of 
waiting to see what happens.  That travel ban is probably going to be taken 
up for oral argument in April at the supreme court with the idea of having a 
decision in June.  So certainly right now in effect if you have employees are 
going through the H1B program and they’re from those – gosh 7 affected 
countries, that is Chad, Iran, Libya, Somalia, Syria, Yemen and North Korea 
but my guess is none of you have employees from North Korea.  And 
Venezuela is affected in a little bit.  But if you do have – Iran seems to be a 
country where we have a lot of employers with employees from Iran who 
might be affected by this travel ban but certainly some of the other countries 
as well.  So keeping your eye on that knowing that it could affect their H1B 
petition and talking with your immigration counsel about that. 

Executive orders related to ICE policies are also out there and are still sort of 
being played out.  They don’t directly target the H1B program.  ICE is the 
immigration and customs enforcement agency.  They are out there enforcing 
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the immigration rules and what these executive orders that came out related 
to how ICE operates was to target undocumented immigrants and to target 
those who are coming across the border without proper documentation.  And 
what the important thing to note here is that it eliminates those priority 
categories for locating and arresting those who don’t have permission to stay 
in the United States.  And what this ultimately means for our H1B workers is 
that they really need to be recording and monitoring their I94 admission 
period.  And what this means is that H1B workers who are you know for 
some reason maybe they’re changing jobs or they are just in a period where 
they are searching for a new job, where they’re not maintaining status or they 
are a one day – even a one day where they went out of status before they’re 
going to hop back into H1B status for some reason, are able to do that.  They 
really need to be paying attention to that – to those admission periods.  The 
I94 is – what it is, is an entry exit document.  It basically governs how long a 
H1B worker is allowed to be in the country.  If for example they – you get a 
H1B approval notice that for three years, so you get your approval notice on 
March 1, 2018 and they’re approved until February 28, 2021 and that’s what 
their approval notice says.  But if that person, H1B worker, subsequently 
leaves the United States, they come back into the United States and they get 
what’s called an I94 entry exit document.  That I94 entry exit document 
might say well you’re only allowed to come into the country until March 31, 
2019 and so their H1B period has been cut short by that I94.  So making sure 
that those H1B workers know that that I94 could cut their time period in half; 
normally it doesn’t, it’s normally pretty much right on what that approval 
notice says but every once in a while when they travel back into the United 
States they might be cut short and they may never check their passport or that 
I94 card that they get to make sure that that is the correct admission period 
and that it wasn’t a typo when they came into the United States or some other 
thing.  It’s really really important to monitor that admission period.  And this 
is really because if at any point in time you have a H1B worker who has 
overstayed one day or has time out of status where they are just waiting, you 
know, to start a new job or something or they’re out of status, they can be 
immediately targeted and placed in removal proceedings if they’re pulled 
over or – and they don’t have the appropriate documentation, they might be 
put in removable proceedings.   

So our recommendation, what we’re telling employers and H1B workers is to 
make sure that they have documentation of their immigration status on their 
person at all times.  When I’ve given presentations at universities I have to 
tell students I know you’re going to gym but take your documentation with 
you that you are here in valid immigration status because you never know 
when you’re going to be pulled over and somebody just doesn’t understand 
what immigration status you had and it’s better to have proof of it. 
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So putting those aside, let’s go to sort of the meat of the executive orders 
related to immigration and particularly the buy American hire American 
executive order which specifically targets the H1B program.  The buy 
American hire American executive order was meant to sort of reform the 
H1B program to insure that H1B visas or H1B immigration status is awarded 
only to the most skilled or highest paid foreign national candidates for 
employees.  The idea behind this is of course, or that is the idea behind this 
executive order but how it’s going to play out is still up in the air.  We have a 
few sort of mandates that we know some policy changes that we’ll talk about 
related to certain occupations and certain wages that I’m going to talk about 
but really the underlying idea here is that H1B visas should only be awarded 
to the most skilled or highest paid foreign national candidates or employees.  
Additionally the idea was also to make sure that the public or other 
employees or other US workers could easily report fraud in the H1B 
program.  There’s a new reporting email address to allow other workers or 
the public to report abuses in the H1B program.  We point this out because at 
any point in time you might have a disgruntled worker, somebody who was 
laid off or somebody who was fired who then makes a complaint about the 
employer whether valid or completely made up that this – that the employer 
is abusing the H1B program and they’re just making reports and as soon as 
that happens an ICE agent or a U.S. citizenship immigration services fraud 
officer could come knocking at the door.  So certainly there are – that is one 
part of this executive order that’s already being played out.  Another part of 
this executive order is to enhance information sharing with other government 
agencies.  This has always kind of been a problem in the government but 
sometimes information isn’t always shared between government agencies, 
even agencies within the immigration world and so as part of this executive 
order, they want to make sure that information is being shared across the 
board.  This is certainly good in a lot of ways but sometimes what this ends 
up meaning is that when you have an immigration related worksite 
investigation, you also have subsequently the next person who is coming to 
your door is the Department of Labor officer who’s doing – wants to do a 
wage and hour audit or another agency doing a different type of 
investigation.  So certainly that information sharing while it can be a good 
thing can also for employers mean that one immigration related investigation 
could mean an investigation by another government agency as those 
information sharing capabilities increase. 

Toni Blackwood And vice versa. 

Kelli Stout And vice versa if the Department of Labor were to do a wage and hour audit 
and then the next thing is that immigration and custom enforcement officer 
coming to the door and wanting to a I9 audit.  That’s something we’ve seen 
in the past and we expect it to continue in the future. 
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Additionally, and the idea is also to enhance the current anti-fraud site visit 
program so as part of the H1B program at any point in time a USCIS officer 
could come and do a site – at employer’s work sites.  The site visit is just to 
make sure that the employee – typically is to make sure that the H1B worker 
or H1B employee is doing the job duties that are stated in the H1B petition 
filed on their behalf, they’re being paid what the H1B petition says they’re 
being paid and they’re working at the same location where the H1B petition 
says they’re going to be working.  So – and often what the first thing that 
they’ll ask for is that public access file that Toni talked about earlier.  They’ll 
want to see that information related to the wage and working conditions as 
that H1B worker is, that the employer is required to put together for each 
H1B petition filed.  So this makes it incredibly important for employers to 
make sure that their H1B public access files are in compliance, that they have 
them for each H1B worker and that they are amending H1B petitions where 
there might be a change in what was previously reported to the government 
where maybe the employer is changing from or maybe the employee is 
changing from one work site to another work site in another state or their job 
duties are substantially changing, those could require an amended H1B and 
to make sure you file those and don’t – instead of relying on what was 
previously filed.  It is a requirement to amend the H1B petition any time 
there is a substantial change in the H1B worker’s job, their pay, their job 
duties.  So certainly not overlooking that rule is going to become very very 
important. 

USCIS is currently working on new rules, policy memos and operational 
changes or that’s what they are saying.  We do expect more to come out in 
order to implement the remaining provisions and the theory and the idea 
behind this executive order so we will be seeing – mostly likely be seeing 
some things in the future and we’ll talk about some things we expect as well. 

For the most part as this executive order has played out, we have seen an 
increase in scrutiny for certain types of H1B petitions.  In particular the 
computer programming occupations have been particularly targeted as well 
as entry level positions.  There’s a chart here, I am sorry it’s really small but 
this chart is just to illustrate how many H1B petitions are filed for computer 
related occupations.  It is – I mean if you look at 2017, 280,000 H1B 
petitions across the board were filed for beneficiaries or H1B workers in 
computer related occupations and the next highest occupational category is 
architecture engineering and surveying at 42 or almost 33,000 there.  So you 
can see the majority of the H1B petitions are for computer programming or 
computer related occupations and so certainly this targeting of computer 
programmer occupations can become an issue in the future or issue across 
the board for many many employers.  And so that’s what I want to talk about 
first. 



KCP-8344672-1 10 

Speaker Discussion 

So as Toni discussed there is a wage requirement as part of the Department 
of Labor’s requirements for the H1B program.  So any time you have a H – 
you’re going to file a H1B petition for an employee or a potential candidate, 
you have to figure out what their occupation is so classify that job into one of 
the Department of Labor’s prescribed occupations and then from them look 
to see if they meet the prevailing wage, if their wage, the offered wage meets 
the prevailing wage for that occupation in that geographical area.  So for 
those occupations that are classified or those positions that are classified as 
computer programming occupations, the USCIS has said we’re going to take 
a step back and take a closer look at this occupation – occupational category.  
In March USCIS released a policy memo which basically rescinded previous 
guidance on computer programmer related occupations and essentially what 
it says is that not all computer programmer occupations require a degree.  
Some only require an associate’s degree.  Some may only require particular 
specialization in this coding language but not necessarily a college degree 
and so we’re going to require additional evidence from employers to show 
that this position – this computer programming position is a specialty 
occupation.  And in particular entry level computer programmer occupations 
are going to be given higher scrutiny.  So what this means is that any time 
you have a position, a computer programming position, USCIS is going to 
look at that with a more careful eye and that’s probably going to require you 
to provide some justification under those categories that Toni talked about 
for specialty – what qualifies as a specialty occupation to justify why this 
position requires a degree.  Is it – do you always require a degree for this 
position?  Do other employers who have this same position within their 
organizations require a degree?  What types of specific knowledge does this 
require?  Is it particular knowledge that would be gained in a degree 
program?  So that’s what they’re going to be looking for when they are – on 
these particular H1B petitions for computer programmer related occupations. 

I’ll note that sometimes you file something and you say this is a software 
developer, it’s a software developer position, we’re filing it under the 
software developer occupation and sometimes USCIS turns around and says 
actually we think this is a computer programming occupation and we’re 
going to apply the logic in this memo and we’re going to require you to 
provide some additional evidence because we don’t think that this is a 
software developer position and in fact we think it’s a computer programmer 
occupation.  So to the extent that this does target the computer programmer 
occupation, I caution employers at any time you have a computer related 
position that you might be required to provide some additional evidence 
about why this is a specialty occupation. 

Additionally in 2017 we noticed that across the board there was an increase 
in requests for evidence so either asking for additional evidence regarding 
why this position qualifies for a H1B visa because arguing that it’s not a 
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specialty occupation where the prevailing wage was only at a level one.  So 
Toni again talked about that prevailing wage requirement, how the 
Department of Labor lists the prevailing wage or determines the prevailing 
wage is based on a sort of a wage level system.  So when you are looking at a 
particular – looking up what the particular prevailing wage should be and 
you’re looking in the Department of Labor’s database specifically, the 
Department of Labor classifies the wages into four wage levels.  Level 1 
being an entry level position might have a prevailing wage of 50,000 dollars.  
Level 2 could have a prevailing wage of 60,000 dollars because this is a 
position that might – a position that requires some additional experience or a 
higher degree and so on and so forth up to level 4.  So Level 1 is those entry 
level positions.  What happened in 2017 was USCIS basically said hey if this 
is an entry level position where you’re saying this is a completely entry level 
position, only a bachelor’s degree is required, no other special experience is 
required, this isn’t actually a specialty occupation requiring that body of 
special knowledge associated with a degree, a bachelor’s degree in a specific 
field.  So what ended up happening was we saw an influx of requests for 
evidence asking us to provide additional evidence of why these positions 
were specialty occupations.  Most of these requests for evidence were issued 
on – subject petitions and you can understand why these are probably a lot of 
your entry level positions.  Most of these requests for evidence came out of 
the Vermont Service Center.  I note that only for your information.  
Employers aren’t really allowed to – employers can’t pick what service 
center they send their H1B petitions to, they’re several that adjudicate H1B 
petitions but certainly most of these came out of the Vermont Service Center.  
So if your H1B visas are going there, just know you might have – be seeing 
more of these in 2018. 

But also every occupation was affected.  It wasn’t just computer related 
occupations.  We saw this across the board and it certainly can up the cost of 
your H1B petition on a backend when you’re having to provide additional 
legal argument.  In some cases this can be pages and pages of a legal brief 
that you’re having to submit to USCIS to make that argument that this is a 
specialty occupation.  So certainly any time that you have a level 1 prevailing 
wage it’s going to become an issue – or could become an issue for that H1B 
petition. 

So understanding what those changes took place, I’ll let Toni talk about what 
we should expect this H1B filing season. 

Toni Blackwood It is coming up.  Our April 1 date is the date on which most of us try and 
have all of our applications in and if not certainly within just a few days after 
that because then the application period closes or has done so in the last 
several years.  So it’s coming right up and we’re all getting ready for it.  
Let’s talk for just a minute about how many cap subject H1B petitions your 
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organization plans to file in April.  Some of you may not have it quite 
established just yet but it looks like there are a number of people with us 
today who are going to file just a few and a few that are going to file quite a 
few, so that’s interesting and probably some of those people who don’t know 
have that question pending on their desk as we speak. 

Well for those of us who are going to file, what are we looking at probably?  
First thing that we know for sure, I would bet a lot of money on this, is that 
we’re going to have long processing times.  Everybody who does this work 
had one or two cases last year that took months and months and months to 
process for no particular reason.  It is very very common these days for a 
regular H1B case to be processed to take 6 to 9 months for regular 
processing.  For the cap subject H1B filing season which is coming up, last 
year and I think the year before USCIS suspended premium processing for 
those H1B petitions.  We don’t know yet whether that’s going to happen this 
year but I would predict that it probably will.  Last year USCIS suspended 
premium processing for all H1B petitions and that lasted for several months.  
It worked a real hardship on people who were seeking extensions of H1B 
petitions that have already been approved years before, for people who were 
trying to change employers, people who’ve other employment authorization 
was expiring, their EADs and so forth, long processing times have a lot of 
ramifications and when you don’t have the option of premium processing to 
help out of the jam, it can be a real hardship.  So we don’t know yet how the 
cap cases are going to go.  It has – USCIS has told us that they do not 
currently plan to suspend premium processing for other kinds of H1Bs but 
we’ll have to wait and see how that works.  I can almost guaranty that we 
will see more requests for evidence.  The level 1 RSEs, the requests for 
additional evidence that Kelli has been talking about, that issue has not been 
settled out in the immigration world and I think we can continue to see that; 
we can expect to see that almost without doubt.  We will always get these 
requests for evidence about specialty occupation and they have increased so 
much in the last year or so but I am confident that we’ll continue to see those 
as well.  And then it’s of course an open-ended question as to whether we’ll 
see more cap subject petitions this year.  This is really of more of an 
academic interest because obviously think about this mathematically, the 
more applications that are submitted, the lower your chances of having your 
application selected for consideration.  So it matters how many applications 
are submitted every year, more people who submit them the more 
disappointed applicants and the more people who are left scrambling to 
figure out how to fill positions and if they are the employee, how to continue 
to stay in the country and continue their career plans. 

So there have been a number of rumors out in the world about H1B issues.  
Some of them we’ve received closure on.  Some of them are still just sort of 
floating around and we don’t know exactly what’s going to happen but here 
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are three of the biggest ones that we know about.  There was an 
announcement or – it was an announcement, that the rule that permits a H1B 
worker who has reached a certain point in the permanent residence’s 
application process to extend their H1B past the six year in three year 
increments, that rule was going to be rescinded, eliminated.  What that means 
is that you can spend a lot of time and a lot of money as an employer 
working on a permanent residence case for a H1B worker and if they can’t 
get their H1B visa or status extended past the six year, they either have to 
leave or they have to find some other form of employment authorization to 
get them to the point where they can become a permanent residence.  For 
people from India and China that is a very very long road and so eliminating 
that rule would have worked a huge hardship on both individuals and their 
employers.  The USCIS has announced sort of late that they were not going 
to eliminate this rule so we hope that’s true.  We have not seen any 
movement to make an elimination and we assume that this rumor has been 
put to rest. 

One that has not been put to rest is the rescission of work authorization for 
the H4 spouses of people in H1B status who are working on their permanent 
residence.  Normally H4 spouses cannot work period.  If, the rule has been 
for several years that if they, the H1B worker reaches a certain point in their 
permanent residence process, application process and then they get stuck 
because of limitations on numbers of visas available, then their husband and 
wives can get work authorization and of course for financial reasons as well 
as career advancement reasons, that has been very very important to people 
who are stuck in applications for permanent residence that go on for 8, 10 or 
12 years.  So it has been announced that that H4 work authorization program 
is probably going to be rescinded.  I think that’s in the works as we speak.  It 
hasn’t happened yet but people who are in H4 work authorized status should 
be looking to get their employment authorization extended if they can.  And 
then there was a huge rumor that there would be an increase in ICE and 
fraudulent enforcement measures for H1B employers.  That’s probably going 
to happen.  As Kelli said that’s very likely going to happen and in fact we’re 
already seeing it in certain places.  There has been a huge uptick in ICE 
activity, particularly in cities where law enforcement does not cooperate with 
ICE and the sanctuary cities so called, ICE has explicitly spoke of its efforts 
to apprehend people who are out of status or who don’t have a right to be 
here in these cities and that again goes back to Kelli’s admonition earlier to 
be sure that your H1B workers have checked their I94 and that they are in 
good status and good shape as to their admission period. 

What can we expect in the future?  Increased scrutiny of H1B petitions and I 
would say that about five times except it would be boring.  They’re going to 
look at these cases harder and harder.  It is going to be more and more 
difficult to get certain kinds of cases approved.  I think there are probably 
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occupational classifications that’ll escape this but there are types of 
occupations that USCIS has never been crazy about, business cases in 
general and particularly kind of analytical business cases, marketing analyst, 
those kinds of cases; the computer occupations are going to be a problem so 
we will definitely see increased scrutiny of these petitions, probably across 
the board.  That has implications of course because that means it’s going to 
be more expensive to get them done.  More time consuming.  They’re going 
to take longer to get through to approval and floating down to our next bullet 
point here, we’re going to have therefore more lengthy processing times, a 
continuation of that trend and with all of its attendant problems, employees 
become anxious when things take so long and when they don’t understand 
why things take so long and frankly none of us really knows other than what 
we’re talking about today.  I think USCIS has become overburdened with its 
workload but people become anxious when their status expires and their case 
is still pending.  They can’t get a driver’s license; they have problems with 
their bank.  So that’s a problem but it’s probably going to continue.  And 
then we’ll probably see regulatory changes, these take a lot longer than the 
policy changes that Kelli was talking about but we will likely see regulatory 
changes.  Very unlikely I think if you and I are reading the same newspapers 
and Internet news that we’ll see any major legislative changes in the near 
future for this program.  There are two very distinct camps in the legislature 
as to what needs to happen in this program and so far it’s produced a 
stalemate.  I suspect that probably can continue for at least the near future.  I 
think it’s very unlikely although there is legislation out there that we would 
see an increase in the number of H1B visas available in the near future. 

So Kelli is going to talk about how we respond to these changes. 

Kelli Stout Yeah I would echo that.  They’re always talking about well so and so 
introduced new legislation but it’s been typical that just – and typical in 
year’s past too that it’s just really hard to get immigration passed, any 
immigration law passed in Congress regardless of whether it be now but even 
in the past it’s been challenging.  But what should employers do now?  So 
how do you recruit for positions that are likely going to be filled by a H1B 
worker?  You know that this position is hard to recruit for and the applicants 
that you get mostly likely are going to require a H1B visa.  So what do you 
need to be thinking about?  And I think really employers need to start doing a 
little bit of advanced planning if they’re not already doing so.  Taking a look 
at those positions that are likely to be filled by a H1B worker and asking is 
this position really require – does this position really require a bachelor’s 
degree in a specific field?  Does it meet that definition of specialty 
occupation that Toni talked about earlier in this presentation?  You know do 
other employees require a bachelor’s degree?  Is this something on the 
backend where we’re going to be spending so much money just to argue that 
it is a specialty occupation that maybe we want to just give up altogether.  So 
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certainly thinking about that or you know perhaps you have a really good 
candidate, they’re really – you might be able to put them in sort of a higher 
level position that no doubt requires a bachelor’s degree, thinking about 
whether or not you might be able to put them in a different type of position 
that does require a bachelor’s degree if this is somebody you really really 
want to keep because they’re vital to your organization. 

Does this offer wage meet the required wage?  We’ve harped on the level 1 
wage issue, it’s become such a big issue now, making sure you’re taking a 
look at the wages that you’re offering that H1B worker or that candidate for 
employment.  Prior – if candidate – looking at the wage before you even 
make – complete the offer letter, doing that analysis with immigration 
counsel to see is this something that we only meet the entry, this is an entry 
level position, it only meets the level 1 wage and we need to think about 
whether or not this is going to be something we’re going to have to fight with 
USCIS on the backend to get this H1B petition approved.  Certainly 
sometimes what it means is looking at it and say well this is really an entry 
level position, it really would be a level 1 wage but you know this person has 
more experience and sometimes we require a more experienced person for 
this position.  You know a level 2 wage is just 2,000 dollars more to meet 
that level 2 wage level, maybe we just want to bump this person’s salary up 
to meet a level 2 wage because it really could be classified as a level 2 
occupation and you’re going to bump that wage up so you can get out of that 
level 1 scrutiny that USCIS has sort of imposed on these H1B applications. 

Another question you may be thinking about is when does the company need 
this employee?  Is there enough time to file the H1B petition?  Toni talked 
about some of those timing considerations.  Regular processing takes six to 
nine months.  We’ve had cases pending for longer than that before where 
request for evidence is issued and we respond and it’s just still sitting out 
there.  So certainly understanding you know is premium processing available 
for this H1B petition, when do we need this person on board, do you need 
them on board next week; probably it’s going to be – not going to be able to 
happen that quickly, if you need them in a matter of days whether instead of 
having that time to prepare the H1B petition and get in on file and get it 
approved if it needs to be approved before that person starts.  So those are 
some important questions but also you know thinking about the occupation 
too.  Is this an occupation one in which the USCIS is going to give scrutiny?  
We talked about computer programmer occupations but in addition to 
computer programmers, there are other positions out there that historically 
have caused USCIS to issue a request for evidence because they don’t 
necessarily think that that position requires a bachelor’s degree in a specific 
field.  Marketing and sales positions are commonly targeted by USCIS 
because – and USCIS sees some of these positions in marketing and sales as 
positions that don’t necessarily require a bachelor’s degree in a specific field.  
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So making sure able to justify those occupations and – justify why that 
position requires a bachelor’s degree.  But those are going to be very 
common and probably we’re going to see an increase in those in the future as 
Toni – Toni and I have talked about throughout this presentation. 

And finally I want to talk just briefly in our final minutes about some 
planning tips.  Obviously change is happening.  Keeping – you need to be – 
if you have a lot of H1B workers, if you’re responsible for them, keeping up 
with those latest trends, keeping that communication with immigration 
council, making sure immigration council is providing you with the 
knowledge you need upfront to make those big decisions about H1B 
sponsorship, attending webinars, reading legal alerts are all going to be more 
important now than they were in the past as we see some changes coming in 
2018, different – even more than what we’ve already described.  Getting 
immigration council involved before the offer is made to the candidate is 
really important.  Evaluating that position, evaluating that candidate’s 
credentials to know upfront whether this person is going to qualify for a H1B 
visa before you even assign the offer letter and then have to – all of that work 
is for nothing because as it turns out that candidate, that position doesn’t 
qualify for a H1B visa.  And all of that goes to managing expectations.  You 
want to be making sure you’re managing your hiring of department manager 
expectations, executive expectations and the employee’s expectations.  And 
so if you work in HR, if you’re part of the HR department, you know that 
you’ll have department and hiring a department manager saying we need this 
person right away and the employee is also saying okay when I can start, 
when I can start and an executive also sort of putting that same pressure on 
HR.  So it’s becoming really important to make sure that educating these 
individuals that there is some timing involved, costs consideration and 
managing those expectations upfront before you say oh yeah we can sponsor 
them a H1B visa and all of a sudden that isn’t possible or it’s going to take 
longer or it’s going to require that more argument which makes it more 
costly on the backend.  

And then finally noting that H1B approval is not always guaranteed.  
Certainly as you can see from our – the statistics we provided you earlier, 
that approval rate is going down, might continue to go down into 2018, 
obviously we can’t predict that but certainly we’ll definitely see USCIS 
putting some higher scrutiny on these H1B petitions in the future.  So that 
denial rate could go up in the future possibly but just know that H1B 
approval is never a guaranteed thing even when you think you have a slam 
dunk case. 

So I think that runs us out of time, we’re about at the top of the hour so I’ll 
let Toni finish us up with some closing remarks. 
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Toni Blackwood Thank you Kelli.  We do have a number of questions and we will get back to 
our kind people who were paying attention and asked us smart questions.  
We will send you all emails with responses.  Thank you for asking us 
questions.  And thank you for joining us today.  We hope the information we 
provided was helpful to you and your organization.  If you haven’t already, 
please click on the survey icon at the bottom of your screen and complete our 
short survey.  Your feedback assists us in providing qualify future programs.  
As a reminder this program has been approved for Colorado, Illinois, Iowa, 
Missouri, Nebraska and Tennessee continuing legal education credit with the 
approval pending for Wisconsin and Texas.  And it’s been approved for HR 
Certification Institute and Society for Human Resource Management 
recertification credit.  Recording of this webcast will be available tomorrow 
for watching and sharing.  Once available a link to the recording will be 
emailed to you along with a certificate of attendance.  This concludes our 
webinar.  Thank you for joining us. 

 END OF RECORDING 

 
 


