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1. I work for a chemical distributor.  Can we have a random drug testing program that 
includes "safety sensitive" positions only?  We don't want to have a company-wide 
policy that includes our office or outside sales force. 
 
Yes, if allowed under the applicable state law.     
  
 

2. What about DoD? 
 

The Drug Free Workplace Act applies to Federal contractors with contracts 
exceeding $100,000. It also applies to all grantees.    
  
  

3. Is it true that employers who work under DOD contracts have conditions in the 
contract which require drug free workplace or at minimum testing? 

 
We’re not sure whether or not it is in the contract itself, but the covered contractors 
are responsible for complying with the Drug Free Workplace Act of 1988.  This Act 
does not require drug testing.  Please see these links for more information:   
 
https://webapps.dol.gov/elaws/asp/drugfree/require.htm 
 
https://webapps.dol.gov/elaws/asp/drugfree/screenfq.htm 
  
 

4. Can you please provide a list of states and the various requirements that they have? 
 

Please see attached chart on Drug and Alcohol Testing and Employer Policies. 
 

 
5. Do you recommend annual training on Drug Free Workplace policy in addition to 

training when upon hire?  
 

Yes. It acts as a deterrent, increases the likelihood that someone will seek help for 
showing up under the influence, and reduces liability risks.  It is especially important 
for the supervisors to be trained annually so that they know when to test and the 
process for having a test done.     
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6. What is the employer liability if you send an employee home if you think they are 
impaired and they wreck or hurt someone one the way home?  
 
The employer could have potential liability depending on the statutory and common 
law of the state in question.  That is why we recommend that employers either take 
the employee home or have the employee call to have someone pick him/her up.  If 
the employee insists on driving himself/herself, tell employee that you will call the 
police.  If the employee still insists on driving, call the police and report the 
employee.     

 
7. What is the resource used for the Scary drug fact statistics?  

 
Primarily from the CDC (Centers for Disease Control and Prevention).  
See this link:   https://www.cdc.gov/drugoverdose/epidemic/index.html 

 
8. In the event you were to test your contractors randomly in both BAC and D&A and 

there is a non-negative that is found. What is your suggestion on removing them off 
of property pending lab results? I am trying to eliminate company liability.  
 
See the answer to number 7 above.   

 
9. Do you recommend using a modified DOT drug program as a source for setting up 

your policy/program?   
  

Yes.   
  
 
10. How many times can an employee test negative-dilute before taking adverse action 

against the employee? 
  
There is no firm or absolute guideline on this.  I would work with the MRO on the 
appropriate action to take. In the appropriate circumstances one time would be 
enough.  
 

 
11. If someone is 'huffing', will it show up on a DT?  (Inhaling aerosol)? 
 

Not normally.  It’s not included in a standard drug test panel.  We are not aware of 
any urine tests that would detect it.  Additionally, it clears from the body very quickly.  
A blood test may detect it, but timing is an issue.   
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12. What conduct constitutes "reasonable suspicion"? A mistake/accident while 
working? 
 
OSHA has embraced the “reasonable possibility” standard.  The question is whether 
there’s a possibility that drugs or alcohol (impairment) caused or contributed to the 
accident, incident, illness or injury.  For example, if an employee reports an injury or 
illness caused by a bee sting, OSHA would not say that there’s a reasonable 
possibility that the injury or illness was caused by drugs or alcohol.  In contrast, if an 
employee operating a forklift struck a platform, there’s a possibility that drugs or 
alcohol could have played a role.       

 
13. Is it outlined how often a workplace needs to accommodate a worker after failed 

treatment?  For instance how many times can an employee relapse before we look 
at termination of employment?  Does this differ for safety sensitive workers vs non 
safety sensitive workers? 
 
There is no absolute guideline on how many times the employer needs to 
accommodate an employee who fails treatment.  You would apply the reasonable 
accommodation analysis to make this determination and the outcome would depend 
on the circumstances, including the size of the employer.   

 
14. Am I correct that FMLA does not prevent from terming if worker is on duty impaired if 

that is your policy? 
 
 You are correct.   
 

15. What if there is a delay in finding about accident or injury.  should you still test at 
time they go for treatment/care? 
 
It depends on your policy, the nature of the accident of the accident, injury or illness 
and the length of the delay.   
 

 
16. Aren't you opening yourself to retaliation claims by not uniformly applying post-

accident testing? 
 
In general yes, but testing safety sensitive positions only is a valid reason for 
distinguishing who is tested.   

 
 
 


