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Megan Caldwell Hello everyone.  This is Megan Caldwell, a partner in Husch 
Blackwell’s Energy and Natural Resources group.  I focus my 
practice on meeting federal, state and local environmental and 
[inaudible] due diligence efforts for wind and solar energy projects 
across the country for developers, investors and lenders.  
Welcome to our fourth installment in the Trimming Costs for 
Renewable Energy Projects webinar series.  We are excited to 
discuss the federal, state and local environmental and 
development permits required for typical wind and solar energy 
projects.   

So before we begin I’d like to cover a few housekeeping items.  At 
the bottom of your audience console are multiple application icons 
for your use during the program today.  I’d like to take a minute to 
highlight a few of the key icons for you.  First if you have any 
questions during the webcast, please submit your question via the 
question box.  We’ll try to answer all questions during the webcast 
today but if a more complete answer is needed or if we run out of 
time, we will be happy to answer it later via email.  We truly 
appreciate your participation and we encourage you to submit 
questions.  There is also an icon to assist with your viewing 
preferences.  Please note that you can expand your slide area by 
clicking on the maximize icon at the top right of the slide area or 
by dragging the bottom right corner of the slide area.  If you have 
any technical difficulties, please click on the help icon and have 
the question marked and it provides information regarding 
common technical issues.  A copy of today’s slide deck and 
additional materials are available in the resource list icon that 
looks like a folder at the bottom of your screen.  To receive the 
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latest news, hot topics and legal insights affecting the energy and 
natural resources industry, to subscribe to our emerging energy 
insights blog by clicking on the blog icon at the bottom of your 
screen; we’d love to have you.   

This program has been approved by CLE credit in multiple states:  
California, Colorado, Illinois, Iowa, Kansas, Missouri, Nebraska, 
Tennessee, Texas and Wisconsin.  To report your hours in Illinois, 
Nebraska, Tennessee or Texas, click on the CLE widget at the 
bottom of your screen and complete the question.  You will need 
your bar numbers to submit.  Please make sure to do this before 
the webcast concludes, so just to repeat, for Illinois, Nebraska, 
Tennessee or Texas.  A recording of the webcast will be available 
tomorrow for watching and sharing.  Once available a link to the 
recording will be emailed to you along with a certificate of 
attendance.  So joining me today is Ali Nelson.  Ali is also a 
member of the firm’s energy and natural resource team and has 
helped numerous companies address environmental issues 
surrounding business and property transactions.  She does this by 
performing due diligence reviews of environmental records, 
assisting with the transfer of required permits, evaluating liability 
for pre-existing contaminations and drafting purchase and sales 
contracts.  Alright, so let’s get started. 

So, before we jump into the content, we have a quick poll for all of 
you attendees, both because we’re interested and also because 
these polls are required in order for some of you to receive CLE 
credit in some of your states.  So please direct your attention to 
the poll question on the screen and select the response that best 
fits.  The question is in which of the following sectors do you 
perform the majority of your work:  wind, solar, another [inaudible] 
technology or a non-renewable field.  So I’ll give everyone a few 
seconds to select their answer and hit submit.  Let’s see, alright so 
it looks like we have a pretty even split between wind and solar 
and folks in another non-renewable field.  That’s interesting to 
note.  And with that I’m going to turn it over to Ali Nelson. 

Ali Nelson Hello, our presentation today is going to summarize permitting 
requirements that generally apply to the development of wind and 
solar projects.  And these permitting requirements can impact 
legal fees in a number of ways.  We generally review permits in the 
context of a purchase or sale of a project or a financing 
transaction and our scope of review needing more general to 



© 2016 Husch Blackwell LLP. All Rights Reserved. Page 3 of 19 KCP-8263242-1 

SPEAKER  

highlight critical issues that could interfere with the project 
development or they could be to review permitting requirements in 
closer detail and issue an opinion letter stating that a project has 
received all of the permits required for construction or operation.  
And if you know what we’re going to be reviewing and have an 
understanding of the studies and the permits that are generally 
required as well as the types of information we want to see on the 
common issues that come up, then you can take a number of steps 
to reduce these, like providing information upfront rather than 
managing it through a question and answer process, by organizing 
the data site in a way that provides information consistent with 
how we’re going to review it and anticipating areas where more 
information might be required or where studies will need to be 
updated so that you can address them proactively.  Limiting back 
and forth where we have to ask for documents or ask for specific 
information, this helps evaluate whether a permit is needed, 
reduces attorney time and therefore reduces your fee for a project.  
So with that context in mind Megan and I are going to walk through 
the permitting requirements that generally apply to wind projects 
and solar projects and before we dive into the specific, we have 
the following general observations. 

Permit requirements can vary significantly from jurisdiction to 
jurisdiction.  A permit that is required in one state may not be 
required in another state.  This is especially true at the local level.  
Zoning and local permitting requirements can be completely 
different from one county to the next.  So there are some common 
themes in the types of permits that are required.  Environmental 
permits are often required under either a federal law or a variation 
on that law that’s adopted by a state agency, so the types of 
environmental permits and when they’re required are somewhat 
consistent from state to state.   

Now for our second poll question you should see on your screen a 
question about the jurisdictions that you work in.  We’re curious if 
you do most of your work in multiple states, in one state only or if 
you’re not engaged in renewable project, this question would not 
apply.  If you would take a couple of seconds to answer the poll 
question, we would greatly appreciate it.  Okay, it looks like a 
majority of our participants practice in multiple states which is 
consistent to what we generally see in our experience as well. 
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Megan Caldwell So, we are now going to walk through all the main permits and 
related issues that a wind or solar project may be.  One of the main 
permitting relating topics, a topic of concern for wind projects 
typically involves – impacts aviation.  A wind project needs to 
involve the Federal Aviation Administration or FAA to insure that 
the project does not interfere with air navigation and this is 
virtually never the case for solar projects but I’ll discuss FAA 
considerations for solar projects in a minute. 

So, as we all know, wind turbines are tall and sometimes municipal 
airports – very rarely large airports, specifically municipal airports 
are nearby planned wind farms.  There are approximately 10,000 
public use airports around the country so the risk of potential 
impact is real.  Even if there’s not an airport anywhere near a wind 
project, turbines may still impact aircraft route.  So, a turbine is 
considered an obstruction if one of three circumstances applies.  
First, if it’s taller than 499 feet because anything over 500 feet is 
considered federal air space and some turbines are over 500 feet.  
And the second circumstance is there an obstruction – is where a 
turbine is taller than 200 feet and within three miles of an airport.  
And then the third circumstance or other situations where a 
structure would be considered an obstruction – and you kind of 
want to think of a soup bowl emanating out from an airport runway 
and FAA is looking to protect that space for aircraft taking off or 
coming into land so they can avoid that soup bowl.   

So, the turbine constitutes a construction.  It triggers a whole FAA 
process and the process is as follows.  So to take a step back, first 
a project operator will file what’s called a notice of proposed 
construction, known as a Form 7460-1 for every single turbine in 
meteorological tower that’s going to be involved in the project.  So, 
it’s not uncommon for 50 or 100 or even more separate notices to 
be filed with the FAA.  FAA then conducts what’s called an 
aeronautical study which is essentially an obstruction analysis for 
each turbine in that tower to assess, impact air navigation dates on 
the height of the tower and placement relation to nearby airports.  
And what FAA is doing is its studying whether there are any 
aircrafts flight paths that could be impacted and possible issues 
with conflicts with radar and navigation aid.  FAA often consults 
with other agencies such as the Department of Defense to see if 
they have any concerns.  So, FAA issues either – at this point after 
they have completed their study, FAA issues usually one of two 
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things.  The first is a determination of no hazard air navigation or 
DNH or they issue a determination of hazard or determination of 
presumed hazard – DPH.  A DNH is essentially a green light from 
FAA saying construction can proceed.  A DPH is a red light asking 
the project to make some changes so that the turbine doesn’t 
cause an obstruction.  And there are various ways to address a 
determination of hazard such as moving the turbine, shortening it 
or adding, marking and lighting or radar blocking pink to the 
turbine.  Once this is done then the project can file a notice of 
proposed construction form asking FAA to reevaluate the turbine 
and consider issuance of a DNH because of the green light to that 
turbine.  Once a turbine has a determination of no hazard, then the 
project operator files one or two of a form called a 7460-2.  A 
7460-3 Part 1 is notification of start construction and a part 2 is a 
notification of completion of construction and often only one of the 
two forms is required. 

A quick note on timing.  The notice of proposed construction only 
needs to be submitted 45 days before construction, but FAA 
prefers 90 to 120 days before construction and this is a good idea 
as FAA is, at least in our experience, they can be an exceptionally 
conservative and slow organization.  So, FAA receives thousands 
of applications every single year and it takes time for them to issue 
a determination, typically many months so it’s really key to start 
this process very early and not delay. 

DNHs are only valid for 18 months after issuance.  If they expire 
construction has not begun with 18 months and the term 
construction does not include excavation for the turbine but it 
does include structural work.  We’ve had clients run into issues 
before with what exactly constitutes construction.  For instance, 
there’s a place in the concrete mud mass and the whole constitute 
construction – it’s often pretty unclear and there’s typically – 
excuse me, very little FAA guidance on discreet issues like this so 
we ultimately have some judgment calls to make.  If there’s a 
concern the construction won’t begin by the DNH expiration date, 
then you can file a request for an extension.  And then FAA 
conducts a mini evaluation into whether anything has changed 
since the issuance of the DNH and almost always issues an 
extension with no problem. 

Another thing I want to mention is what’s actually legally required.  
So, technically there’s only one thing under federal law with 
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respect to impacts to air navigation and that you file with FAA a 
notice of composed construction which is the 7460-1 form.  FAA 
won’t say you can or can’t build a wind turbine.  FAA can only tell 
you whether there is or isn’t a hazard to air navigation.  But 
technically, a project does not have to do anything under the law 
other than give notice to FAA.  However, an FAA determination of 
hazard may affect property values, it may affect the ability of the 
project to obtain financing or insurance and if you have risk 
aversion insured and financiers, they’re not going to be excited 
about a project that has a risk to aviation.  So, even if there’s no 
legal impact of a determination of presumed hazard, there’s a 
practical impact that’s very real and additionally some states have 
incorporated FAA procedures and made them into substantive 
requirements.  So, practically seeking any wind project is going to 
get DNHs for every single turbine in that tower and that’s just 
going to be a given. 

So, with respect to solar projects, DNHs generally are not required 
since the equipment is so low to the ground.  It doesn’t generally 
present an impact to air navigation but there are occasional issues 
with concentrated solar towers that are tall enough to prevent the 
same issues as wind turbine.  Also, solar projects can produce 
glare and FAA does not require notification of off airport solar 
projects but it does request it. 

Ali Nelson And we’ve seen changes to project layouts and turbine design, 
create a number of issues with respect to the DNHs that are issued 
to a project.  FAA recently clarified its guidance for when re-siting 
of a wind turbine will require a new notification to be filed with the 
FAA and they require submission of a new notice whenever the 
site elevation or the height above ground level increases by one 
foot or more and also if the latitude or the longitude of the turbine 
changes by exactly one second or more.  And I’ll note a decrease 
in height used to trigger a new study as well that FAA has recently 
changed its automated system so it will accept a height reduction 
at the time the notice of construction is submitted so that any 
height revision that does not increase the height of the original 
turbine will be accepted and then a corrected determination will 
eventually be issued to reflect the reviewed height.  For increases 
in height though or changes in location that are greater than one 
second of latitude or longitude, a new form 7460-1, a notification is 
supposed to be submitted prior to the start of construction and if 



© 2016 Husch Blackwell LLP. All Rights Reserved. Page 7 of 19 KCP-8263242-1 

SPEAKER  

it’s not submitted prior to the start of construction, then 
submission of the Form 7460-2 that Megan discussed, the notice of 
the start of construction or the completion of construction, it’ll 
trigger FAA’s system to require a new study and that’s significant 
because the issued DNH terminates when the new study is 
initiated and FAA emphasizes that it’s not a given that the proposal 
for the revised type or their revised location will result in a 
favorable determination.  We often see that it does result in a 
favorable determination given that the change generally is 
insignificant but there are no guarantees.  And unfortunately we 
see these issues come up a lot right before closing and buyers and 
financing parties really prefer to have all DNHs issued at the time 
of closing.  We can use workarounds to address the issue by 
including as a condition in a purchase agreement or a financing 
agreement that a DNH will be issued within a certain timeframe but 
the takeaway from this is that changes to the project layout in the 
months and the weeks leading up to closing can significantly 
increase project costs since the parties have to work to get 
comfortable with the status of those DNHs that have not been 
issued yet. 

The next turbine requirement that we see creates significant issues 
for a project that relates to wildlife.  Federal laws that protect 
species include the Endangered Species Act, the Migratory Bird 
Treaty Act and the Bald and Golden Eagle Protection Act and 
numerous studies have to be done years in advance of 
construction to confirm that the species protected by these laws 
are not going to be adversely impacted by a project.  For instance 
two years in avian studies and one year of bat studies generally 
have to be done to identify the species that are present in the 
project area; the species and their habitat.  And while consultation 
with the US Fish and Wildlife is not required, it’s come to be 
expected by financing parties as a means of getting comfort that 
species are not likely to be taken or harmed by a project, to reduce 
the risk of constructing and operating a project without an 
incidental take permit in place.  Consultation can also help insure 
that any mitigation measures that a project is going to apply under 
a bird of that conservation strategy for instance are considered 
adequate by the US Fish and Wildlife service and these buy-ins 
from the agencies are important given that the service has 
enforcement discretion if species are impacted by a project.  State 
agencies generally do not prohibit incidental take and generally do 
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not issue incidental take permits but consultation with state 
wildlife departments is also common since it provides that same 
comfort that state protective species are not likely to be impacted. 

Megan Caldwell So, incidental take permits as Ali was mentioning – so they’re 
needed a federal level for the incidental take of any threatened or 
endangered species and as Ali mentioned, some states don’t have 
ITP programs and don’t require permits, even though they may 
have a list of threatened and endangered species.  So, essentially 
within an incidental take permit you submit an application asking 
fish and wildlife service to allow you to construct a project that 
impacts the threatened or endangered species because you are 
going to put in place mitigation measures to minimize species and 
habitat impacts.  The incidental take permit process can be quite 
involved.  You not only need the permit itself but also a number of 
associated documents.  For instance, a habitat conservation plan 
or HCP is required.  The HCP is a planning document that 
describes the anticipated effects of the proposed incidental taking, 
how those impacts will be minimized or mitigated and how the 
HCP is to be funded.   

A biological opinion is another document issued by the agency 
along with the permit itself and there often other related 
documents and agreements that come into play.  For instance, 
conservation easements are one way the projects minimize 
impacts and those involve the easement documents themselves, 
conservation trust agreements, etc.  There may also be financial 
assurance mechanisms implemented to show that the project has 
the funds to implement the mitigation measures as promised. 

Eagle-take permits are one type of incidental take permit.  Very few 
eagle-take permits have been issued to wind projects but they are 
likely to become more common under the new rule as adopted this 
past December authorizing the issuance of 30 year take permits. 
So that’s wildlife. 

We’re going to turn now to the third poll; it’s one last poll for all of 
you attendees.  So, please take a look at the poll question and 
select an answer that fits.  How often do you consult with US Fish 
and Wildlife and/or state wildlife departments regarding potential 
impacts to species?  Always, only when you plan to pursue an 
incidental take permit, only when avian studies indicate a high risk 
of impact, as little as possible or I don’t consult with this agency 
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as part of my work.  I’ll give everyone a few seconds to answer 
that.  Alright, it looks like there’s a whole lot of folks that don’t 
work with US Fish and Wildlife service and the rest of the folks 
generally always consult with the agency which is good.  It’s a very 
important process.  It’s a very important permit and you don’t want 
to get it wrong.   

Alright, let’s turn now to some considerations involving water and 
there are many.  So, the agencies that handle water related permits 
are the US Army Corps of Engineers, US Environmental Protection 
Agency and then whatever relevant state agency like for instance 
in Texas its Texas Commission on Environmental Quality and then 
county pertinent laws or the Clean Water Act, state laws and 
county ordinances.   

So, let’s first talk about wetlands.  So, Clean Water Act Section 404 
requires a permit if project infrastructure will impact jurisdictional 
waters and that’s a term – jurisdictional waters.  They typically take 
the form of wetlands but they can also include other quasi wetland 
water features like [inaudible] lakes.  So, you can’t drop a piling in 
a wetland or dredge a wetland without a permit.  And typically a 
project will have a wetland study prepared and may even obtain 
what’s called a jurisdictional determination from the court to 
provide insight into whether a Section 404 permit is going to be 
needed.  There are two types of Section 404 permits, the first are 
what are called nationwide permits and then there are individual 
permits.  So, nationwide permits are already issued permits that 
can apply to any project that meets the conditions and 
circumstances of the permit and so projects then doesn’t have to – 
an individual project submits its permit application to the Corps 
and instead falls under this general permit.  And it’s pretty rare for 
a wind or solar project to get an individual [inaudible] permit.  
Almost always a project can be covered by a nationwide permit 
and it makes things a whole lot easier – much simpler, cheaper, 
etc.  A precondition – a preconstruction notice indicating an 
intention to be covered by a nationwide permit is generally not 
needed but if it is then that can trigger a whole bunch of other 
requirements.  If a Section 404 permit is needed, then a Clean 
Water Act Section 401 water quality certification must be obtained 
from a state.  Typically states have issued blanket authorizations 
for nationwide permits so a project developer doesn’t have to do 
anything with regard to a 401 certification.  So, often the whole 
process is pretty easy if you’re going to have an impact to a 
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jurisdictional water.  You just get coverage under a nationwide 
permit and you got coverage under a blanket certification, Section 
401 water quality certification issued by the state. 

As for how projects get water, there are a number of permits that 
might apply.  So for surface water withdrawals a project may need 
a state water appropriations permit.  Typically we don’t see that a 
lot but it does come up.  For ground water withdrawals where a 
project is building a well, project may need a well drilling permit 
from a state.  For instance, in Texas, there are a number of 
underground water conservation districts and if a well has the 
capacity to pump a certain number of gallons per minute, then that 
project or that well is required to get a well drilling permit.  And 
typically we do meet that threshold.  In Texas it’s 17.5 gallons per 
minute which is usually met for O&M building. 

A well-drilling report may need to be filed in some states as well.  
And this is almost never needed, but we still have to confirm some 
states require approval of what’s called public water system plans 
and that’s really – that’s a situation where the water system would 
be connected to – you now have service connections and serve a 
number of individuals; we very rarely have that situation, but it’s 
just something we have to confirm.   

Another oddball water-related permit is a stream-obstruction 
permit.  Some states require that where there are stream 
crossings.   

The other permit I wanted to discuss involves flood zones and this 
is the county flood zone permit and this is usually sort of pushed 
aside as just a small county permit but it’s often and I would say 
typically it gets elevated as an issue that needs to be checked – 
you know a box that needs to be checked.  Projects located in a 
community participating in the national flood insurance program 
only have access to national flood insurance if the community 
issues flood zone development permits where required.  And a 
permit is required before construction or development begins 
within what’s called a special flood hazard area or SFH.  Where it 
gets tricky is if FEMA has not defined the SFHs within a 
community, the community must issue permits for all proposed 
construction or other development in the community but it may 
determine whether the construction or the development is 
proposed within flood prone areas.  So, we see a lot of situations 



© 2016 Husch Blackwell LLP. All Rights Reserved. Page 11 of 19 KCP-8263242-1 

SPEAKER  

in really rural counties where FEMA has not defined the special 
flood hazard area and so technically the community has to issue 
flood zone permits.  FEMA checks periodically to see if counties 
and cities are in compliance and [inaudible] the community’s 
participation in the program could be in jeopardy if the community 
is not issuing permits and any federal insurance that is issued may 
be invalidated if FEMA discovers that the community is not doing 
what it’s supposed to do.  Many, and I would venture to say most 
counties and cities are unaware of these requirements.  They’ll say 
they don’t have a flood zone permit requirement.  They don’t issue 
permits but ultimately failure to press the county to issue a permit 
could present a risk to the project flood insurance unless the 
project is only covered through private insurance.  We run into this 
issue on almost every single project and we typically resolve it 
with a pretty simple fix.  We ask the county or city – the county 
judge or the relevant city official to sign off on a letter that we treat 
as a permit where the judge states that the project is in a flood 
zone, is permitted by the county. 

Ali Nelson Also relating to water is charges of wastewater require permit 
authorization and for utility scale projects whether wind or solar, 
they generally do require authorization to discharge stormwater 
associated with construction activity.  That authorization is 
generally obtained by submitting a notice of intent for coverage 
under a general permit and that requires that contractor to 
maintain a stormwater pollution prevention plan that requires the 
use of certain best management practices that reduce runoff and 
erosion.   

A few practice pointers on these stormwater permits.  We have 
been seeing issued recently with the timing for submission of a 
notice of intent, particularly with respect to work that’s done to 
qualify a project for production tax credit.  The stormwater 
program requires permits for any discharge of firm construction 
activities that disturb more than one acre and PTC work like 
excavation and construction of wind turbine foundations, it might 
impact acreage below this one acre in threshold and so we are 
seeing more work proceed without first submitting that notice of 
intent but the program also requires a permit for discharge with 
firm construction activities that impact less than an acre if the 
discharges are part of a larger common plan of development which 
arguably would include the entire footprint of a renewable energy 
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project.  And the way we see it, submitting a notice of intent is 
straightforward and submitting one before any soil is disturbed, 
even for PTC work could save a lot of back and forth during a 
project sale or financing if the failure to submit that notice is raised 
as a possible compliance issue.  So as a best practice we just 
recommend submitting that notice of intent prior to any sort of 
construction – any disturbance of soil that could – could result in 
the discharge of stormwater. 

Another issue that we see that comes up with these permits is that 
the permit and the stormwater pollution prevention plan imposed 
ongoing obligations that have to continue until the construction 
work is complete and the site has stabilized and that’s generally 
following reseeding of disturbed soil and so we’ll look for a notice 
of termination to confirm compliance with those permit 
requirements.  Other types of water permits and discharge permits, 
projects with septic tanks associated with O&M buildings will 
require a permit from either the state or the county depending on 
the jurisdiction and projects that store more than 1,320 gallons of 
oil on site, including the oil that’s in transformers need to have a 
spill prevention control counter measures plan in place.  And then 
finally other discharge of the wastewater, like discharges from a 
point source or discharges of stormwater associated with 
industrial activities could technically be required.  We don’t 
generally see these types of permits required for wind or solar 
energy projects but we generally will confirm that no fact or 
present that would trigger those requirements. 

Megan Caldwell Alright, so, move on to waste.  Actually the relevant agencies here 
are US Environmental Protection Agency and the pertinent state 
agency and the law at issue is Resource Conservation Recovery 
Act or RCRA.  So, not too much to say about waste but because 
solar and wind projects almost never involve solid or hazardous 
waste except for oil used in transformers, etc. but we always have 
to double check so we can confirm that there’s no need to submit 
to US EPA or the state and no indication of generation of 
hazardous waste or to obtain from the relevant agency a permit to 
treat, store or dispose of solid waste or hazardous waste.  One 
other thing to note, some states will require certain studies 
relevant to solid and hazardous waste.  For instance, in Texas, 
something called a closed landfill soil test is required to confirm 
that there are no closed landfills on site that may be impacted by 



© 2016 Husch Blackwell LLP. All Rights Reserved. Page 13 of 19 KCP-8263242-1 

SPEAKER  

the project.  So, pretty simple – there’s really not generally much in 
the way of waste that that becomes an issue for a wind or solar 
project.  And Ali I think you might be on mute. 

Ali Nelson Oh ,sorry, thank you.  The same is true for permits under the Clean 
Air Act.  The types of permits that might be required for emissions 
of air pollutant are pretty limited.  The types of Clean Air Act 
permits that you see for an industrial facility, like a manufacturing 
plant don’t apply to wind and solar energy projects.  What we do 
see is permits in the context of equipment brought on site during 
initial construction, like concrete batch plants, rock pressures and 
generators.  Concrete batch plant permits are common and we 
generally see permits that are issued to the operator of the plant 
with a registration or a change of location filing that is specific to 
the project site.  Otherwise though air emissions from these types 
of projects are rare so generally we are only looking to confirm 
that impact from concrete batch plants and these types of 
equipment are authorized. 

I want to talk quickly about transportation related permitting 
issues.  State agency and county road related permits are needed 
for most projects for crossings of roadways by utility lines, 
underground or transition lines overhead or for use of roadways 
that construction crews or trucks or for the construction of 
driveways that connect to roadways.  So there are a whole host of 
typically state but also sometimes county related permits that 
often need to be obtained for these road impacts.  Also oversized 
or overweight permits often need to be obtained by contractors 
who for instance drive trucks with massive turbine components on 
state highways. 

There may also be liability for various site conditions associated 
with renewable energy project developments but those issues are 
also limited given the majority of projects are developed on land 
that’s leased from landowners and the landowners will generally 
maintain liability for site conditions like environmental 
contamination and abandoned water and oil wells but a project 
developer, purchaser, financier could incur liability for these sorts 
of conditions if the project is not cited to avoid them.  Also with 
respect to environmental contamination of the project lands, it’s 
standard for purchasers and financiers to require a phase 1 
environmental site assessment and these assessments identify 
any recognized environmental conditions associated with their 
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property and they serve two important purposes.  First they help 
purchasers and lenders evaluate the value of the collateral, in 
other words you know what you are buying and second they 
generally qualify purchasers and lenders for protection against 
cleanup liability and that protection is provided even if recognized 
environmental conditions are identified as long as appropriate care 
is exercised with respect to the source of the contamination.  For 
instance that’s taking precautions to limit exposure during 
excavation of contaminated soils.  To qualify for this type of 
protection though the - phase 1 has to meet all appropriate inquiry 
requirements and that requires the phase 1 to be completed within 
one year prior to closing with certain elements of the report 
updated within 180 days prior to closing but though we generally 
see a phase 1 assessment conducted early in the process to help 
identify any issues of contamination that may need to be cited 
around and then we’ll also generally see a bring down of that 
phase 1 which may be an update to those limited issues that need 
to be completed within 180 days prior to closing or if more than a 
full year has passed since the prior report was done, we’ll 
generally see a brand new report issued.  Also we’ll need to have a 
reliance letter that authorizes specific parties to rely on the report. 

Megan Caldwell So, in addition to the phase 1 related concerns, there are also 
sometimes liability concerns involving water and oil wells.  Wind 
and solar projects are often on rural properties.  As you know, they 
have many water wells and in some states, especially down in 
Texas for instance there are oil wells everywhere.  So, some of 
these wells are active but many are abandoned.  Typically under 
state law the landowner is the party responsible for the proper 
plugging an abandonment of water wells.  And also, typically the 
former owner – or I guess current owner of oil and gas wells is the 
party that’s responsible for those wells but it’s still, even though 
that means that the – you know the developer, the financing 
parties, etc. are not going to be in anyway responsible for 
contamination arising out of those wells or not going to be 
responsible for the proper plugging and abandonment of the wells, 
it is still a good idea to confirm that all project infrastructure will 
avoid all wells to void any problem. 

Ali Nelson Now, we’re going to quickly cover a number of odds and ends that 
need to be considered for every project although they certainly will 
not apply to every project.  For instance, projects that involve 
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development on federal lands or that receive federal funding, like a 
Department of Energy grant, feature a number of additional 
assessments and approvals.  One example is the environmental 
assessment that’s required under the National Environmental 
Protection Act or NEPA which requires a federal agency to 
consider the environmental impact of an agency action like 
approving a right of way on the [inaudible] land or issuing an 
individual Army Corps of Engineers permit authorizing access to 
wetlands outside the nationwide permit program that Meghan 
discussed.  And whenever NEPA is triggered, consultation under 
Section 106 of the National Historic Preservation Act is also 
required.  And that requires agencies to take into account the 
effects that agency action may have on historic properties.  So the 
project needs to search for records of historic properties and then 
also generally conduct an onsite search for archeological features 
that may need to be protected and may require re-siting of a 
project to avoid impact.  Agencies often have similar laws that 
protect archeological and cultural features, but only a few states 
extend those protections to private actions that have no 
governmental involvement.  But consultation with the agencies 
regarding the protection of these cultural and archeological 
resources – it’s often required by local zoning ordinances or done 
voluntarily by a project.  You do see archeological surveys done 
routinely and they are generally requested by parties.  
Consultation with Native American tribes is also required for 
federal projects and for projects that will directly impact tribal 
lands. 

Moving on to local zoning – local zoning issues can be significant 
for a project.  [inaudible] ordinances might require a conditional 
use permit or another zoning approval to authorize construction of 
a project, and the requirements for issuance [inaudible] under 
those ordinances, they might impose [inaudible] from property 
lines and require consideration of noise and shadow flicker on 
neighboring residences.  Because zoning is generally addressed at 
that county or municipal level, the requirements vary significantly 
from jurisdiction to jurisdiction.  In Texas, for instance, projects 
are generally not subject to zoning requirements and instead, we 
obtain a county judge letter confirming that the county has not 
adopted any ordinances or zoning requirements that would impact 
development, and also confirming that no local permits are 
needed, except for those that are specifically identified.  And while 
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that’s common practice in Texas, we don’t usually see letters like 
this issued in other states.  I will note that even when local zoning 
is not required, buy-in from local residents is really important to 
avoid public opposition to a project and also to reduce the risk of a 
nuisance action that might be filed by a neighboring resident. 

Other Texas studies are not required, but are common, and they’re 
often requested by buyers and financing parties.  These include 
microwave studies, consultation with the National 
Telecommunications and Information Administration, and then 
also noise and shadow flicker assessments when those 
assessments are not otherwise required by local zoning.  Other 
requirements might apply to projects located near a national forest 
or near a wild and scenic river and, finally, above-ground storage 
tanks and underground storage tanks may need to be registered, 
depending on the capacity of the tank. 

I think that covers the universe of permits that we generally see 
issued to wind and solar energy projects, so now we’re going to 
take a little bit of time to discuss practice pointers that we think 
could be relevant to your renewable energy projects to help reduce 
fees.  So one thing to keep in mind when we’re talking about 
permits is permit application wait time, which we’ve talked about a 
little with respect to FAA DNHs.  Some agencies move very 
quickly, and many do not.  So for instance, it can take the Corps of 
Engineers 9 to 12 months to process an individual Section 404 
wetland permit.  And that’s a long time when construction 
deadlines are tight.  Now as we’ve talked about already, usually 
you don’t need an individual permit, but again, it’s just this general 
concept to keep in mind that you need to start early; you need to 
be cognizant of permit application wait times. 

Another issue to keep in mind is that permits often have terms and 
expire.  Some permits are in effect for a few years and some last 10 
years.  Many permits expire if construction has not commenced or 
is not complete within a certain amount of time.  So as we 
discussed for FAA DNHs, construction must start by the 18-month 
mark.  Texas air permits or concrete batch plants require 
construction to start within 18 months or else the permit expires.  
In some states, road-related permits require construction to be 
completed within six months of permit issuance.  So sometimes 
the term can be tight, and some of these permits are obtained by 
projects two years ago and then all of a sudden you look at it and 
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realize that they have expired and then at that point, the project 
needs to obtain a new permit, or at least to pay the extension if it’s 
allowed by the particular agency.  Some permits also have terms.  
For instance, groundwater construction permits have terms.  Well-
drilling and production permits have terms and a developer must 
obtain an extension to withdraw a water path at term. 

So in addition to timeline concerns, something else to keep in 
mind is issues concerning project footprint.  So sometimes you 
think everything’s set and you have all the permits you need and 
then the project layout, or the project footprint, changes.  And this 
often happens multiple times.  Some states such as North Dakota 
and Ohio have very stringent requirements that require permanent 
amendments if there are certain changes [inaudible] location.  So 
it’s really important to check in on the footprint from time to time 
and confirm that all studies and permits cover the most current 
project footprint. 

Another issue that is very important to consider and is often within 
the scope of our work is who is the appropriate permit holder?  
The party who holds the permit is almost always the owner-
operator of a project, but not always.  Many of the permits for 
projects are in the name of the project company, but many other 
permits are issued in the name of the contractor.  So it’s important 
that permits are in the correct name. 

Transferability of permits can become an issue.  We’ve run into 
situations where there’s a risk that the lender will foreclose on the 
property and take over.  In that situation, clients have asked us to 
give them an opinion on whether all the environmental permits are 
transferable.  And the answer is not always.  For instance, in 
Texas, the TCEQ stormwater construction permit cannot be 
transferred.  It’s explicit in the terms of the condition that it’s not 
transferable and you must reapply for a new permit entirely.  So 
part of our job as legal counsel is to check to make sure all the 
permits are in the correct party names and to walk clients through 
situations where permit transfer may be required. 

Ali Nelson We also have a few more specific suggestions that might help 
keep costs down for projects, and most of those involve just the 
interactions between the client and its attorneys.  For instance, we 
think it’s necessary to clarify the scope of review for the work just 
right at the outset.  If we know whether we’re conducting a high-
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level review to flag significant issues for you, or we’re issuing an 
opinion letter, or we’re conducting a full due diligence review and 
preparing a formal memorandum that identifies all cleanup issues 
that should be done before closing, that can significantly impact 
how we approach the work and the types of approaches we take 
can significantly impact fees. 

We also recommend that you clearly identify the division of 
responsibility between co-counsel if more than one firm will be 
working on the due diligence.  We routinely see one firm handling 
federal or federal and state issues, while local counsel is handling 
local or local and state permitting requirements, and so making 
clear at the outset how those responsibilities are allocated will 
help reduce overlap and duplication between the firms’ work. 

We also recommend establishing clear lines of communication and 
processes surrounding communications so that it’s clear whether 
all communication with other parties should be handled by a single 
law firm or directed to a single individual within a project company.  
We recommend streamlining the process for obtaining answers to 
due diligence questions by coordinating calls with the project 
developer and other parties and also by using a due diligence 
tracker so that any open questions can be circulated in writing and 
easily checked for status. 

And then finally, we recommend updating the data site regularly 
and making sure it’s well organized so that documents are 
grouped logically and are easy for us to locate. 

 That concludes the substantive content of our webinar.  It looks 
like some questions have been submitted, so we’ll turn to those 
now.  And if you have any – if anyone else has questions and 
would like to submit them, you can do so via the question box on 
your screen and we’ll try to get them before we conclude. 

One question we have received relates to interacting with FAA 
regarding solar development, in particular photovoltaic 
development near an airport and airport structures and 
developments.  We have generally seen coordination with FAA 
whenever there’s a potential for solar glare impact to either the 
airport facility itself or as an airplane approaches to those airports.  
The guidance the FAA issues requiring consultation with the FAA 
as to solar glare is specifically related to on-airport developments, 
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but they do recommend consulting with FAA regarding off-airport 
developments as well.  My guidance is very brief and we have not 
seen a significant number of projects developed near enough 
[inaudible] airport facilities that this consultation is required or 
general conduct, but if you’d like, we can circulate that additional 
guidance site email to the individuals who asked the question. 

Are there any other questions from our participants on the phone? 

Okay.  Hearing none, thank you for joining our program today.  If 
you do have additional questions that come up after our program 
concludes, do feel free to submit them to Meghan or to myself by 
email or by phone.  Our contact information is provided here.  We 
appreciate that you joined the program today, and we hope the 
information we provided was helpful for you and for your 
organization and that you can apply some of what we’ve discussed 
here today to limit fees in your next deal. 

If you’ve not done so already, we ask that you click on the survey 
icon at the bottom of the screen and complete a short survey for 
us.  Your feedback is going to assist us in preparing and providing 
quality programs going forward.  And as a reminder, this program 
has been approved for CLE credit in California, Colorado, Illinois, 
Iowa, Kansas, Missouri, Nebraska, Tennessee, Texas and 
Wisconsin.  We will have a recording of this webcast that’s 
available tomorrow for you to watch and to share with your 
colleagues.  And once that is available, we will circulate a link to 
that recording by email that will go out along with your certificate 
of attendance for today’s program. 

Finally, please be sure to join us for our net webinar on July 20th, 
which will discuss project warranties. 

This concludes today’s webinar program.  Thanks again for joining 
us. 

 


