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Speaker  

Patricia Sherman Bruce Hello, everyone.  This is Patricia Sherman Bruce, an attorney 
in Husch Blackwell’s Energy and Natural Resources Group.  
Welcome to our third installment in the Trimming Costs for 
Renewable Energy Projects Webinar Series.  We are excited 
to discuss ways to implement best practices for early, mid, 
and final stage type control efforts that save time and money 
in preparing a project for financing, as well as how to avoid 
common pitfalls.  

Before we begin, I would like to cover a few housekeeping 
items.  At the bottom of your audience consoles are multiple 
application icons for your use during the program today.  I 
would like to take a minute to highlight a few of the key 
icons for you.  If you have any questions during the 
webcast, please submit your questions via the question box. 
We will try to answer all questions during the webcast today, 
but if a fuller answer is needed, or if we run out of time, we 
will answer it later by email.  We truly appreciate audience 
participation and encourage you to submit your questions.  
As we do our webinar today, we will have three stages and 
we welcome you to submit your questions during each stage 
as they come to you.  At the end of each stage, we’ll take a 
moment to answer the questions that we receive and have 
time for.  Additionally, there’s also an icon to assist you with 
your viewing preferences.  Please note you can expand your 
slide by clicking on the maximize icon at the top right of the 
slide area or by dragging the bottom right corner of the slide 
area.  If you have any technical difficulties, please click the 
help icon.  It has a question mark and provides information 
regarding common technical issues.  A copy of today’s slide 
deck and additional materials are available on the resource 
list icon that looks like a folder at the bottom of your screen.  
To receive the latest news, hot topics and legal insight 
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affecting the Energy and Natural Resources industry, 
subscribe to our Emerging Insights blog by clicking on the 
blog icon at the bottom right of your screen.  This program 
has been approved for California, Colorado, Illinois, Iowa, 
Missouri, Nebraska, Tennessee, Texas, and Wisconsin 
continuing legal education credit.  To report your hours in 
Illinois, Nebraska, Tennessee, or Texas, click on the CLE 
widget at the bottom of your screen and complete the 
questions.  A recording of a webcast will be available 
tomorrow for watching and sharing.  Once available, a link to 
the recording will be emailed to you, along with a certificate 
of attendance.  Joining me today is Anna Kimbrell.  Anna 
focuses her practice on Energy Project Development and 
has represented developers, tax equity, investors, and 
lenders in the acquisition, funding, and financing of wind 
and utility scale projects throughout the U.S. 

We’ll go ahead and get started with our presentation.  And 
as I mentioned earlier, our presentation is divided into three 
stages.  We will talk about the early stage and what a 
developer can do to get their project in the best shape to 
precede to financing.  Next, we have the mid stage which is 
kind of the wrapping it up/clean up stage, if you will, before 
you take the project to construction loan or tax equity 
funding.  And then we’ll briefly discuss the final stages, 
which is more into the funding portion of your project and 
what you can do to help save money and time. 

Anna Kimbrell Great.  Thanks, Patricia.  This is Anna Kimbrell.  I’m going to 
talk about early stage site control efforts.  And as Patricia 
mentioned, this is, you know, applicable, for the most part, 
to developers.  Obviously deals come in all shapes and sizes 
and so most of these are also applicable if you are getting 
your project ready to sell.  I think this will be helpful for 
developers who are interested in buying projects to just 
getting an idea of what should be done at different stages or 
what they should look for in due diligence.  Obviously not 
every project will have a constructive loan or tax equity 
investor, but we’d like to note those as we’re going forward 
just so that, you know, as these stages progress, we’re 
addressing each of the considerations that developers 
should be keeping in mind as they’re going forward.  So, 
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we’ve had a unique opportunity to work with clients from the 
beginning.  From the initial boots on the ground, signing up 
land owners, and getting site control.  All the way through 
financing, disposition and acquisition, construction loans 
and then on through operations.  And so, obviously that’s a 
lot to cover and we’re going to try to just stick to the 
highlights here and also stick to things that we’ve found in 
our practice that really can save costs later down the road 
and maybe things that aren’t necessarily as obvious as 
going through and getting a project put together.  So, land 
and people.  You know, when you’re initially signing up land, 
our experience has been that ideally you have an internal 
land expert.  And whether you’re a development company of 
five people, or, you know, a very large development 
company, there should be one person who will know the 
land owners, know the real estate, and is able to work with 
the boots on the ground people and all the way through to 
eventual investors, lenders, and other counsel who come 
into the project and need to ask questions as they’re going 
through their due diligence.  Having an external 
representative, you know, this may be a land manager – it 
may be a property management manger – it may just be a 
local person who knows the land owners really well.  We’ve 
seen that work well in some projects.  Whoever that person 
is who is going to be representing the company and going 
out and talking to the various landowners, explaining the 
lease agreement, and getting them to sign, ideally they 
should be a notary.  The – depending on how the 
development company is set up – you know, sometimes 
developers have a form of lease that they tailor to specific 
projects or they have their in house counsel develop one.  
When we develop lease agreements, we tend to have a 
certain kind of form; we walk through each of the various 
provisions and provide the sign of package to our clients - 
which we can talk a little bit more about.  What’s really 
important though in terms of having these external 
representatives going out and talking to landowners is 
making sure that they understand both the lease agreement, 
the options, you know, however it’s structured.  But also 
understanding which provisions are negotiable.  And so that 
they’re not overpromising, which happens more often than 
we would like.  But also just so that they’re setting realistic 
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expectations of the land owners and are able to listen and 
address landowner concerns.  And then consistency is the 
key.  So that includes landowner meetings, whether they’re 
having large, public meetings or smaller meetings and 
throughout the landowner negotiation.  Often, a good 
resource is, in these projects as you’re initially developing 
them, is to identify local attorneys who may represent – 
typically they represent landowners in their state and their 
affairs.  Like, they may have set up trust, for example, for 
large land owning – land owners.  But, often, there are only 
so many attorneys in rural areas and so you’ll have 
attorneys who represent many of the different landowners.  
If you can identify those attorneys early on, it’s helpful to, 
you know, broker a relationship with them and work with 
them on negotiating or review of the lease because it often 
can have the effects of assuaging some of the landowner’s 
fears, too, who are in the project. 

So let’s talk just briefly about what a landowner sign up 
package would look like.  So typically when we put together 
a package like this, we’ll put together a form lease or option 
agreement.  We put together a certificate of trust for land 
that’s held in trust.  We’ll put together a W-9, we’ll put 
together a crop tenant subordination of landowners want to 
– if they have crop tenants, that also allows them to direct 
payments to the crop tenants.  We often put together a 
landowner questionnaire and have the landowners fill it out.  
Landowners are not always great about reviewing every line 
of their lease.  So, even if the lease says there are no other 
contracts outstanding on the property, or, you know, they 
have to alert us if their land is signed up in the conservation 
reserve program.  Often times land owners don’t read all of 
those provisions and provide that information.  And so 
providing a questionnaire that asks those types of questions 
can be a better way of getting that information early on.  And 
then, you know, for our clients we often put together, too, a 
frequently asked questions and sometimes an annotated 
lease just for internal review so that the people who are kind 
of boots on the ground have good explanations or 
understandings of why certain provisions are included, you 
know, or how to respond to certain landowner questions.  
So, the first thing, and you’ll notice there’s sort of a theme 
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throughout our presentation, but the first thing that you 
should establish as you’re starting to talk to landowners is 
some type of a spreadsheet where you’re documenting 
every landowner interaction.  Typically, we want to get as 
much contact information as possible.  A lot of times these 
landowners are absentee.  Sometimes they’re elderly 
landowners and so they’re, you know, children may handle 
all of their affairs, including the land.  Sometimes there are 
property management companies that manage the land.  
Sometimes, you know, the crop tenant really runs everything 
– if they have a large scale farming operation.  So, it’s 
important to know who kind of makes the decisions and get 
all of that contact information up front.  Also, as your 
external representative and your, you know, likely your 
internal representative is going out and talking to land 
owners and negotiating different lease agreements, being 
able to track where those agreements deviate from the form 
agreement that you’ve started with will save an enormous 
amount of money later on.  Investors and lenders almost 
always ask for it and it allows for local counsel and, you 
know, other people who are diving in to do due diligence 
review – ultimately to be able to look at a form and then look 
at a spreadsheet that shows each of the deviations.  The 
other thing that it allows the developer to easily do is to 
document any land constraints.  So, often times land owners 
will negotiate and say well, you know, you can come onto 
my land but I don’t want construction crews going on this 
road, or I don’t want this portion of my property to be 
disturbed or I have an irrigation system and I’ve agreed to 
allow you to place things in the dry land corner but I don’t 
want any construction crews coming through and disrupting 
irrigation from this point to this point.  Often times then we 
can reduce down all of that information and put it into a land 
constraint overall map that we can then hand to contractors 
who are going out onto the land.  There are certain 
provisions that you should consider putting into your leases 
that will reduce the likelihood that you’re going to have to go 
back and amend them.  And that will make it easier going 
forward.  You know, the most favored nations or no worse 
treatment provision is always a debate.  Sometimes it ends 
up being a huge headache as you’re trying to finalize site 
control, get the remaining land owners signed up, place the 
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substations, etc. because you want to be able to make deals 
with hose landowners to get them over the hump and it will 
often times prohibit you from being able to do that.  On the 
other hand, you know, if you’re on a really short timeline or 
if the land owners happen to be really close and talk a lot.  If 
it’s a really close knit community, sometime it can be in your 
favor.  It gives you a good excuse not to negotiate the 
payment terms in the lease agreement. 

Legal descriptions, you know, depending on what you have 
when you go out there – sometimes if you’re in a crunch and 
can’t get title work, the – you can rely on tax rolls – they get 
really, really basic legal descriptions.  We like to include a 
provision in the lease agreements that allow us the unilateral 
ability to update those legal descriptions with leaps and 
bounds as survey legal or the legal descriptions from the 
vesting deeds depending on what you relied on when you 
were putting the lease agreements together.  We always 
include a provision about releasing land.  So, often leases 
will encumber multiple parcels.  We want to be able to 
release some of those parcels.  We may want to be able to 
release all of them prior to the production term beginning 
and that usually is a nonnegotiable provision.  We want to 
be able to release it as we determine site control and it may 
be that, you know, for political reasons the developer 
decides not to release some of the parcels even though 
they’re not being used or they’re on the immediate land 
footprint in the site footprint, but we always want to have 
that ability.  Estoppels – obviously we always need a 
provision in there that provides for estoppel certificate for 
the land owner to execute estoppel certificates.  Often you’ll 
see a provision that says if an estoppel certificate has not 
been received back after developers requested it, then it will 
be deemed to have been given after say ten days of, you 
know, receipt of the request for one.  This – I’m not sure that 
there is any case law on whether this would hold up in court, 
but it is – there is no harm in including it in the lease 
agreement and it also, I think, can, if it’s properly explained 
to the land owner, give them kind of an understanding of 
how important that provision is.  So, you know, speak now 
or forever hold your peace, essentially.  With regard to 
payment terms, you know, payment terms are structured in 
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many different ways and a lot of that will be an internal 
business decision, um, our experience has been that no 
matter how you structure it, making payments and making a 
fairly large payment at the start of construction will allow for 
a lot fewer land owner complaints throughout the 
construction period.  It’s difficult for landowners that were 
making rather small, incremental payments early on during 
the development term, the option term, then suddenly they 
have construction happening on their land and if they 
haven’t gotten a bump in payment, something to sort of help 
ease that, you know, interference in their daily activities, we 
end up having a lot more complaints from landowners.  So, 
title work, you know, when you’re engaging a title company, 
we typically always insist on engaging one of the big five 
who have a national energy group.  These are really 
complex.  In particular, with wind projects.  But they are 
really complex in terms of the number of parcels.  You know, 
the title work that has to go into it.  The number of land 
owners, etc.  They are very unique endorsements that a local 
title company simply won’t have the experience with.  If 
you’re – if you pull vesting deeds early on just to get 
confirmation of ownership and legal description of the land, 
then sometime it is politically expedient to have the national 
title company have a local office pull those if they’re 
engaged somewhat in the project.  And I’m going to pause 
there.  If anyone has any questions, I’ll answer them. 

Patricia Sherman Bruce Anna, if we’re pausing there, I was just going to go back to a 
couple of things you said for the benefit of parties in case 
someone missed it.  On the most favored nations provision 
– I just want to quickly explain – assuming everyone knows 
what that is – but essentially what you’re doing in your 
leases is you are obligating the project company to treat 
everyone as favorable as everyone else in the project.  
Which requires the leasing chart – if you’re going to do it – 
that Anna spoke of – because you need to keep track 
throughout the negations with the various land owners – 
what you promised one land owner might cause you to have 
to go and amend or update leases that you’ve already 
executed with other land owners if that’s a more favorable 
provision.  And so that lease tracking chart comes in 
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extremely handy in those events. 

Anna Kimbrell Right.  And I would also just point out that just from a 
practice point/perspective, the more narrow that provision is 
the better.  So, the better ones are the ones that say if any 
other land owner in the project is offered increased 
compensation under this section for acreage rent during the 
production term, then they will offer it to all of the other 
landowners.  The ones that really cause a lot of problems 
are the ones that say if any more favorable terms of the 
lease are offered to other landowners then they’ll be offered 
to you.  Because that’ very broad, ambiguous and subject to 
interpretation. 

Patricia Sherman Bruce Right.  We have a question asking us if we can give an 
example of a most favored nation type provision in a 
renewable project. 

Anna Kimbrell The ones that I’ve seen most recently are like that.  So, ones 
that are very specific that say if any other land owner within 
the project site – hopefully that’s a defined term with a 
capital p Project – is offered increased rates or a better 
amount under this provision and that provision deals with 
turbine rent or under this provision and that provision deals 
with acreage rent then that would be offered to the 
landowner.  Even better than that would be if – rather than 
just offered – if it’s offered and actually paid.  Because, you 
know, you can’t always control some of the land men who 
are down on the ground as we’re talking to landowners and 
so the actually paid kind – will, you know, create a backstop 
at least if there’s been any overpromising that happened 
early on. 

Patricia Sherman Bruce Right.  Help narrow it.  Yeah, that’s good.  The other point I 
was going to make on the lease chart, Anna, that you spoke 
of – kind of like the project we are currently working on 
where we have various land parties out there negotiating 
with the owners and providing different, if you will, not so 
much changing lease, but different promises – you’d want 
your landowners to make note of those.  Not that you’re 
going to necessarily abide by them, but you need to know 
what the expectation of the owner was when they signed 
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that lease. 

Anna Kimbrell Right.  And that’s where it becomes critical, at least for 
internal styles to document all contacts with landowners and 
sort of basic notes of the conversations that took place.  
You know, and that includes, you know, what was presented 
and what was asked and answered at landowner meetings, 
as well.  We want to make sure that the message is 
consistent throughout.  Patricia, I’ll turn it over to you to talk 
about mid-stage development. 

Patricia Sherman Bruce Okay.  Very good.  Thank you, Anna. Okay.  In this stage 
development, now you’ve done, you know, the land 
somewhat (inaudible).  You’ve come up with the project 
company’s form leases and signed up a good portion of 
those and you’re getting what we would like to call the more 
clean up items or getting the items scrubbed and ready to 
proceed to financing or sales.  At this stage, you would be 
setting the project improvements. Specifically, the, you 
know, own in, lay down yard substation.  Consider where the 
t-line – the transition line – will go.  Start entering into any 
additional easement agreements.  Easements for the point of 
interconnection and in viewing the project setting of the 
infrastructure, you would also need to consider, you know, 
buffers, set back requirements, overhang easements, land 
that’s already been dedicated by the landowners for the 
conservation program or any stewardship program so that 
your improvements can take into account those items and 
then you would also update your legal descriptions. 
Hopefully you won’t have to update many of them but to the 
extent you need additional area or you just find out from a 
project company that you have too much land – you would 
start updating your descriptions to fit the project area.  At 
that time, you would consider, you know, what amendments, 
if any, need to be entered into with the landowner and that 
would go back to the lease charts that Anna discussed.  If 
the landowner has certain expectations, certain 
requirements that you needed to amend, you would do so 
when you’re setting your project area. 

You would also start to safely engage your surveyor and the 
title company and these two items usually are looked at as 
kind of the – a necessity and you know the last step.  But 



© 2017 Husch Blackwell LLP. All Rights Reserved. Page 10 of 23 KCP-8252474-1 

Speaker  

these two items, the survey and the title company could end 
up costing you several – several dollars and a lot of time if 
early on you have not put the expectations with both the title 
company and the surveyor of what your project needs.  
Anna discussed with you of using a national title company; 
we’d highly recommend that.  These projects are vast in 
acreage, they take a lot of resources and typically a local 
title company doesn’t have the resources to do the projects 
the way your lender, tax equity or a purchaser would want to 
see you know the policies of the survey and if they can do it, 
they don’t have the underwriting ability to make the 
decisions that are necessary to get the projects through to 
closing.  So early on you need to talk with your title 
company about the project, its layout, any issues you’re 
going to cover while doing your initial early stage 
development and how the title company can help you 
resolve those.  You would also want to work with the title 
company on the endorsements you’re going to be required 
to get, the amount of coverage of insurance, the manner that 
the policy will appear and it seems somewhat silly but the 
manner that your title policy is written and an example of 
that is you have 40 tracts and the tracts for everything else 
are consistently numbered and in order and then your policy 
comes out and the tracts are numbered 38-3-2-1-9.  The 
exceptions are kind of numbered in that manner.  The survey 
you know may or may not be numbered in that manner, it 
may be numbered in order.  It causes extra time on all 
attorneys’ clocks to figure out where the tracts are, what 
exceptions go where and that’s just time and money you 
shouldn’t have to spend to begin with because if you’re 
using a title company, you’re going to see transactions 
regularly; they know how important that organization is.  The 
other item and title companies with this experience know is 
they know that exceptions have to remain in the same 
number.  They intentionally delete, they don’t reorganize, if 
you do exceptions come on they go to the end in some sort 
of system that has already been pre-discussed.  And again 
all of these are more administrative items but they are items 
that can cost time and money unnecessarily. 

With respect to the surveyor you would want to discuss with 
the surveyor the table layout item coverage that’s needed.  
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There are usually on both solar and wind projects.  
Additional notes, tables and charts that get added to a 
survey that you know are not our standard surveys so you 
would want to discuss with them upfront that those notes 
are going to be needed and confirm that they can provide 
the notes.  If you’re using one of the surveying companies 
that does renewable projects on a regular basis, they’re 
going to know that these notes are necessary and they’re 
going to know that you know these projects are massive and 
then surveying every single contemplated improvement or 
actual improvement is just not practical so they 
accommodate those in certain ways such as overlaying 
aerials from Google Earth onto your surveys so you can 
meet the requirements of your lender or financing parties by 
showing all of the improvements but not incur the cost that 
it would take to show all those improvements.  The other 
thing you’d want to negotiate with the surveyor upfront is 
the need for additional legal descriptions.  Throughout this 
process as you’re setting the (inaudible), the lay down yard, 
the substation, the (inaudible), you’re going to need legal 
descriptions depending on your lease but most likely the 
legal description is to carve those areas out for payment 
purposes.  The surveyor is already out there on the ground 
the first time, if you work out the scope with them initially, 
the should be able to do most of the R ground work with 
having – to make very few trips back to the project site if 
they know upfront what’s needed.  The other thing with 
surveying companies – I mean I’m sorry and I know I’m 
putting you back and forth between survey and title but they 
kind of go hand in hand because the title company needs to 
see the survey to complete its work and the surveyor needs 
to see the title work in order to complete its survey, so you 
kind of – of having them all work together.  The title 
company frequently will provide vesting deeds, adjoiner 
information to the surveyor.  The surveyor frequently will 
ask the title company for additional easement 
documentation and so getting them engaged at this stage 
early on does help save in costs in trying because they work 
out all the issues they find before you ever get to the 
financing stage. 

On solar projects with respect to title companies, you have a 
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– more of the burden – particularly in Texas and Anna you 
can correct me if it’s other states as well that on a similar 
project you have to almost have a good portion if not all of 
the surface waivers and a mineral report.  And those title 
companies will not issue the T19 endorsement without them.  
We are finding some title companies will take a percentage 
but on a solar project – also this goes with focus on hiring a 
land man or an attorney to prepare a mineral abstract so that 
you can take into account the minerals, the status and also 
work your project layout around that. 

The next item we have is the title curative items and that’s 
another reason why you would engage both the surveyor 
and the title company at this stage as you need to know 
what title reflects so that you can then begin the curative 
process.  At this stage you would also begin as I like to call 
it more charts.  Your title proforma would be prepared and 
you would also have to ask the title company to provide to 
you a list of their curative items.  That could be release of 
the liens or (inaudible) for liens that are currently existing 
and that are prior in time to the subject lease or easement or 
option agreement.  It could be that when the lease, option or 
easement agreement, the site control document was signed, 
it was not executed by the appropriate parties and so you 
now have to go back to the landowner and obtain joinders or 
ratifications; sometimes corrections deed depending on 
what the circumstances reflected in the record – ownership.  
You also would have to probably obtain certificate of trust 
and entity documentation.  All this information takes time to 
get from the landowners.  Many landowners don’t 
necessarily have their (inaudible) documents readily 
available, they have to locate them.  The other thing would 
be non-disturbance agreements or surface waivers and so 
your title report would essentially tell you – this is in order 
for them to issue you title in the manner that you require or 
that your lending parties require.  You would need to make 
sure that you guide them.   

The other item to be cured and this would come from the 
latest survey work.  The surveyor would look at the project 
layout as you had it and overlay it on the survey or if it’s on 
the ground, actually put it on the survey.  Those would be 
put on the survey; one it’s because – and one would actually 
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be there but you may be violating certain labors or certain 
setback areas or overhang areas and you would need to go 
to the landowners to obtain waivers in order to cure that.   

So all of this taken together would get you to your next 
stage which is kind of pulling together a curative document 
package for all your landowners.  You wouldn’t want to go to 
your landowners in a piecemeal.  Surveyor is going to still 
work and reflect the items that are needed.  You wouldn’t 
want to go to the landowner that – you’d want to also get the 
title work completed and then prepare one package for the 
landowner that would contain all of the curative items 
collectively which again as I said would be ratifications, 
joinders, curative amendments, certificates of trust, 
resolutions if needed, waivers and that’s a package we 
typically prepare at the stage right before turning the project 
over to the buyer or financing and the effort to be able to tell 
those parties we know about these issues and we’re already 
in the process of taking care of them.  At the same time 
when you’re sending out this curative package you would 
then create trackers for each of the items so the FMBAs 
would have a tracker – who you send it to.  The landowner’s 
tenants, the landowner’s lienholders may need each to sign 
the subordination agreement or non-disturbance agreement 
whichever is selected for the project and so you would want 
to keep track of you know you sent the form to them and 
they’re in the process of signing it, this just helps your 
project look that much better when you’re presenting it to 
the perspective parties that you’re able to tell them we know 
about this item, we’ve prepared the documentation to cure it 
and it’s in route – or in process. 

Also at this stage you would – you would internally or you 
would have your outside counsel prepare a crossing 
analysis and this is a – basically review of all the crossings 
that the project improvements, whether contemplated or 
actual on the ground make – although preferably you’re 
doing it at the post stage and determine what is sent or 
needed from the various easement holders, if any based on 
the language in the easement agreement. 

We have a chart that kind of shows you how we look at each 
easement and whether or not you know if the easement itself 



© 2017 Husch Blackwell LLP. All Rights Reserved. Page 14 of 23 KCP-8252474-1 

Speaker  

is restrictive and there was a crossing, then you would need 
to obtain a written agreement.  If there’s a crossing and it’s 
non-restrictive, you’d use commercial reasonable efforts to 
obtain the agreement.  If it’s restrictive and no crossing or 
non-restrictive no crossing, then no action is needed.  This 
chart would then be turned into what we call a crossing 
matrix which frequently tax equity and the landowner – so 
technically the lender parties request year crossing analysis 
on your crossing matrix so they can see you’re kind of 
doubled checked but you’re covering your bases by 
obtaining consent from all the necessary parties. 

Anna I don’t know if I skipped over anything, I know we have 
a couple of questions so I’ll let you see if there’s anything I 
missed that we need to address. 

Anna Kimbrell I guess one thing that I would point out just as doing title 
clearing and survey is typically you’ll start getting title 
commitments before you have a full ALTA survey.  It’s 
important to ask the surveyors – doing their work to identify 
any existing infrastructure costing, you know whether or not 
those are documented by a recorded easement that’ll show 
up on title.  The – it will save you money if you have your 
counsel hold off on doing – on reviewing all of the 
easements that are showing up on title until you know 
exactly where the crossings are and have a fully ALTA 
survey.  There is certain title clearing work that can be done 
early on before you’ve got a full ALTA survey.  You know if 
there’s another lease agreement, another option agreement, 
if there’s a mortgage on the property, it takes time to 
negotiate with banks to get non-disturbance agreements in 
place and so those types of title clearing activities need to 
be started as early as possible and typically we’ll start 
before you have a full comprehensive ALTA survey in place.  
It’s important though negotiating these things early on so 
explaining to the title company for example when we do a 
crossing analysis, this is how we are going to approach it.  
We are going to get crossing agreements for any easements 
that are recorded against the property that either say they 
are exclusive easements or have restricted language in 
them.  An example of the restricted language is saying that 
you can’t build any building if structure is on that area of 
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land.  And we know that our infrastructure or plan of 
infrastructure is going to cross there.  Those are the high 
priority items that we’re going to pursue for crossing 
agreements.  There often are easements that are non-
exclusive, are blanket and don’t have restricted language in 
them.  With those you know if there is infrastructure that’s 
owned by that company on the property and we cross with 
it, we are more likely to go after a crossing agreement there.  
If there’s no evidence whatsoever that there’s actual 
infrastructure on the property, if it’s an easement from 1922 
that’s a non-exclusive easement, you know that falls further 
down on the priority list and that’s why there’s a little 
asterisk there for commercially reasonable efforts.  This 
obviously needs to be negotiated upfront with your lenders 
and tax equity investors as they come in as well but where 
the gap fill occurs there is with title.  So we like to negotiate 
early stage with the title companies to get either affirmative 
coverage or endorsement coverage in states that allow for 
the 36 series endorsements which is essentially everything 
except for tax…(laughing) so that we can get encroachment 
coverage there and we you know – your lawyer will help you 
push as much risk onto the title company as possible, that’s 
our job.  But negotiating early on will save a lot of time and 
effort and money with regard to negotiating with the title 
company. 

Patricia do you want to talk about minerals? 

Patricia Sherman Bruce Oh sure sure.  Let’s see and the question is, is the minerals 
report requirement unique to Texas?  I do not know the 
answer to that because in Texas that’s what’s required.  
Anna do you know if the mineral report is required in other 
states? 

Anna Kimbrell Typically I know at least in Oklahoma – we’ve done projects 
where we’ve also had to get a minerals report.  I’m not – 
those are the two that come to mind specifically. 

Patricia Sherman Bruce Okay.  And then the other question is what does it need to 
show specifically and specifically what the mineral report 
shows is the ownership of the minerals and its natural – 
typically it’s done by a land man and it is a search of the 
Texas Railroad Commission records and the real property 
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records to determine as best as possible who owns the 
subsurface of the estate in question.  And it’s always really 
needed if you have a severance, although in Texas and 
especially in the renewable energy project area that’s 
generally the case, the property has been severed and there 
are mineral estates separate from the focus estate.  And so 
the mineral report will show you the percentage of 
ownership, trace it down to who the current owners are and 
their percentages – and again as best as possible because 
you know it’s searching – get the records, railroad 
commission records, land records, the mineral estate is 
treated as personal property so there’s nowhere it really has 
to be recorded.  And so it’s just kind of a research project 
that typically a land – does return – there are attorneys that – 
opinions and they base their mineral opinions on companies 
or land mans that do these mineral searches.  What it does 
is it tells you the different percentages of ownership and it 
allows the title companies and your financing parties for 
lenders or buyer, to make an educated guess on how much 
of a risk the outstanding mineral interests are.  And kind of 
determine what percentage of those owners do you need to 
get signed up to agree that they’ll waive their circus rights 
as to this portion of property before they’re willing to move 
forward with the project.  Most essentially, what it does, and 
I think I’m getting a note I cannot be heard.  Can you hear 
me? 

Anna Kimbrell Yeah, I don’t have any problem hearing you. 

Patricia Sherman Bruce Okay.  So, to the person who asked the question, I’ll send a 
more detailed response in an email.  But, that, that’s what 
the report does.  It allows the financing parties and the title 
company to determine the amount of risk they’re willing to 
take on the percentages of [inaudible] that you do not get 
time to [inaudible], if not all of them. 

Anna Kimbrell And just to clarify in Oklahoma, where in Texas they’re, you 
have to get a minerals report in Oklahoma, we often get 
them because the title company will not extend for 36 
endorsement coverage because of the, um, recorded mineral 
interests in the way that that system is set up in Oklahoma. 
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Patricia Sherman Bruce Okay, thanks for the clarification, Anna, and just, also to 
clarify, in Texas, it’s only an issue with respect to solar 
projects and that’s because the surface area that will be 
encumbered by the improvements is much greater.  In 
Texas, we also have what’s called the accommodation 
doctrine, and essentially, if you’re doing a wind project or 
even a solar project, you can somewhat rely on that 
provision to get operators of the oil and gas companies to 
work with you and to enter into an agreement that provides 
them drilling corridors.  But, the first step to doing a solar 
project, is you have to get a mineral report [inaudible] 
determination to be made and agreements to be entered 
into.  I don’t know if we have any other questions for mid-
stage but we’re now moving onto the final stage.  Um, yea, I 
don’t see any questions, Anna, do you wanna move onto 
final stage? 

Anna Kimbrell Sure.  So, you know final stage for our purposes is sort of 
defined as when lenders and tax equity or your sponsor is 
coming in to either buy the property, invest in the property, 
um, you know, or to extend construction loan debt.  It often 
happens that the terms used to [inaudible] are negotiated 
without having any, um, of the real estate experts sort of 
look them over or add in information.  It works very well 
though when you do have that input.  Um, in that early stage, 
some of the things that you can address early on are 
estoppel certificates for landowners, not only whether or not 
it’s going to be a requirement but, um, you know, as a 
developer, if you’re, if you want to only guarantee X%, say 
that, we’re gonna guarantee that 80% of estoppels from 
participating landowners, you know, we’ve received.  Or, 
we’re only going to get estoppels from those landowners 
who have made their infrastructure on their property.  Or, 
we’re gonna use commercially reasonable efforts to get 
estoppel certificates but we’re not going to guarantee any 
percentage or, um, you know, that will get them for specific 
tracts.  Getting in front of the survey requirement, if there’s 
anything funky about what will be either asked for in terms 
of the survey, um, sometimes solar projects, in particular, 
have sort of odd layouts and, and some states have very 
onerous, um, survey requirements for, such that, if you’re, 
you know, for example, surveying a very long corridor of 
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collector line or transmission line, the surveyor may have to 
go and, and literally survey every adjacent property in the 
boundaries in order to get a survey of that portion.  We’ve, 
you know, worked on other projects and been successful in 
negotiating title insurance coverage and getting lenders 
[inaudible] comfortable with, um, the, those types of 
mitigation efforts as opposed to doing a full-blown 
[inaudible] survey for some of those types of projects. 

Um, you know title policy requirements, if we are, if we’re, if 
there’s oil and gas, for example, in the project and driller 
lines solely on the accommodation doctrine which is the 
state law doctrine and title company coverage, it’s 
sometimes better to get that part in writing up front so that 
there are not late-stage, you know, mitigation cure, whatever 
requests that come in that can cause delays and quite a bit 
of time. 

With regard to local counsel, if you’ve got lenders and tax 
equity coming in, we often encourage clients to include a 
provision in the LOI or in the term sheets that obligates them 
to share local counsel.  Um, that makes, you know, the 
review much more efficient and reduces the cost to the 
developer.  Or, to cap the expenses for local counsel, we 
often also, you know, encourage clients to put in caps for 
their transactional counsel because develop—developers 
will end up paying for that out of the transaction costs.  And 
then the big, um, overarching bullet point here is address 
known issues as early as you can.  So, alert investors this, 
we know that this is an issue and this is how we’re 
approaching it, this is how we’re dealing with it, this is our 
mitigation strategy.  And, so to the extent it’s appropriate to 
include that in the term sheet, you know, depending on the 
scenario, then, you know, get it out as quickly as possible. 

Patricia Sherman Bruce Now, Anna, we’re just gonna expand on the estoppels and 
the, the, um, title policy requirements.  You and I we’re king 
of talking about this but on the estoppels, if your project is 
not—it, it, let’s say it’s going for tax equity financing but it’s 
not going to have lenders, construction lenders or hedge 
then you might want to consider negotiating early on with 
your tax equity, um, group in the LOI that you’re only going 
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to provide estoppel or tax equity funding.  Um, 

Anna Kimbrell Um, now that is a [inaudible] 

Patricia Sherman Bruce The other thing is with the title policy requirements, it’s the 
same thing.  If, if you’re in that same scenario, now, we 
always, uh, we at Husch Blackwell, more specific, we advise 
you do get a policy but what we would recommend that you 
negotiate is the amount of the policy.  Perhaps, you don’t 
get it for the, um, you know, contemplated market price 
value that you get it for a portion of that, whatever the cost 
to date in the project is at the time that you’re signing that 
tax equity which can be a substantial savings and I was 
talking to Anna about this—in Texas, you actually don’t lose 
anything by doing that because you get a credit to the 
amount you paid towards your final policy.  In other states, 
Anna, you were saying that there’s not the same type of 
credit available. 

Anna Kimbrell Great, thanks, I’m glad you brought that up.  That’s, um, that 
can also occasionally be negotiated with the title company 
upfront in other states as well.  And there are, um, you know, 
just planning for which, for what policies you’re going to 
have to purchase and when can save a substantial amount 
of money. 

Um, with regard to managing due diligence, you know, I 
have developer counsel in the middle bullet here but this 
could be depending on the, on the developer and internal 
counsel or their internal land expert but having one person 
manage the due diligence requests, comments to title and 
survey, um, interacting with local counsel or interacting with 
the surveyor and interacting with the title agent will make, 
you know, everything much more efficient and will, um, 
reduce costs significantly. 

So, with regard to sort of tools for efficiency—the data site is 
one of the most overlooked but, uh, (chuckles) biggest 
landmine issues.  Um, we’ve provided in, as a .pdf, just a 
basic index of a data site to put together, you know, and it’s 
obviously a lot is gonna be site-specific but having a very, 
very clean, um, well-organized data site, labeling files in a 
manner that’s easy for whomever is doing the due diligence 
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to, um, immediately know what it is that’s in that file will 
save an enormous amount of time and will cut down 
significantly on costs. 

Um, so we always recommend having a kick-off call and on 
that call, establishing the contact people, you know, one 
person internally, external counsel and how the process and 
procedure is going to work so if we’re gonna have Q&A logs 
often where we have investors’ counsel and lenders’ 
counsel submitting questions, um, via Q&A logs and we’ve, 
you know, mark them as answered, we mark them as 
personally answered, etc., as we go through, you know 
having the one person who’s tracking all of the title 
comments, all of the survey comments to limit the number of 
drafts of the performance policy as well as the drafts of the 
ALTA survey, um, will cut down on costs as well and have 
the added benefit of not seriously irritating your title agent 
and surveyor (chuckles). 

Patricia Sherman Bruce Right, Anna, I mean, I think, I’m sorry, go ahead 

Anna Kimbrell [inaudible] No go ahead 

Patricia Sherman Bruce I was gonna talk about what we discussed is a, on the 
coordination of the title survey, the inclination seems to be 
that, you know, everybody is rushed, you know, they wanna 
get the project data and the projects closing so everybody 
send their comments to the surveyor, everybody doing tax 
equity counsel, hedge provider counsel, construction lender 
counsel and the, the issue there becomes is that all parties 
aren’t copied on those emails.  They’re not apprised of 
who’s making what comments.  Sometimes both title and 
survey are getting contradictory comments which is then 
taking extra time, um, to have to re-review items that are still 
not correct.  So the coordination was, though the inclination 
seems like, you know, everyone get their comments to the, 
to two parties separately because that’ll be faster, it’s 
actually not faster, and it ends up costing more money in, in 
the long run [inaudible] 

Anna Kimbrell So in terms of [inaudible], you know, we have this bullet 
point here.  At the point when you’re bringing in, um, you 
know, investor counsel, lender counsel, or sponsor counsel, 
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to start their due diligence review, being able to say here is a 
form lease agreement, here is a matrix that shows every 
deviation from this form will cut down significantly—both on 
their due diligence review but also on, for your own 
counsels’ hours spent, you know, preparing opinions and, 
and, you know, doing their own review or commenting on 
specifics. 

Um, keeping, you know, a chart of agreement statuses so if 
there are, you know, we need to get an additional temporary 
construction easement for this parcel that was originally just 
a setback waiver because we were doing an intersection 
improvement and that is going over the property line onto 
their land or [inaudible] that’s outstanding.  We have one 
signatory or we’re tracking down the other signatory, being 
able to say here are all the things that we have outstanding 
right now and here is the status of where they are will keep, 
you know, local counsel from spinning their wheels and 
racking up a huge bill (chuckles).  Um, the thing though is 
[inaudible] the title curative chart tracking all of the 
coordinations that are still outstanding, where they are, you 
know, we contacted the bank last week, we’re expecting a 
call back this week, etc., um, and then also the crossing 
analysis, the same, same scenario. 

I think we already talked about comprehensive coordinated 
comments.  So the last thing that we’ll leave you with and 
then we can take any additional questions in the last couple 
of minutes that we have here.  Um, we’ve, we have two .pdfs 
that are available on the link.  One is, as I mentioned, just an 
index of a data site, just a generic project data site index just 
to give you sort of a starting point for organizing the data 
site prior to bringing in investors or lenders’ counsel.  Um, 
the other that we have in .pdf is just a list of standard 
agreement packages.  Sort of what we expect and what we 
often prepare for clients at, you know, the landowner signup 
package for the very initial stage, a curative package for the 
mid-stage as we’re wrapping up site control, um, you could 
say, you know, that the title curative charts and crossing 
matrix and agreement status charts and all that, we often do 
those also for our clients. 

And then if you flip to the back three, um, slides, we also 
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have included Table A requirements.  Those are requests 
from the surveyor that are, are typically requested by 
investors and lenders.  It’s good to be able to give those to 
your surveyor early on when you engage them so that they 
don’t have to go back out and do costly, you know, 
surveying work. 

And then we’ve also included some endorsements that 
investors typically request for an owner’s policy.  There are 
a couple additional, um, endorsements that are typically 
requested by lenders and depending on who’s interested in 
those, please let me know and I will provide those to you. 

And then typical title endorsements that are requested by 
investors and lenders in Texas and as we’ve mentioned kind 
of throughout, Texas is a non-ALTA state.  It doesn’t have 
the same, um, title endorsements, you know, so that it does 
not, they, they have endorsements but not, that are already 
fixed series which are specific to energy project 
developments.  Patricia, do you want to add anything to 
that? 

Patricia Sherman Bruce Yea, the only thing I would add to the Texas one is because 
we do not have the, um, 36 series, there is some additional 
items you could put in the proforma in Texas is express 
insurance type language, um, and, and so when you’re 
negotiating with the title company, you will want to make 
sure upfront that you’re letting them know that in addition to 
the endorsements listed on our, um, page, you, you’d want 
the renewable energy project kind of express insurance 
typical language and if you’d like to see that, we can, we can 
send, send you kind of some sample language for those.  
And that’s really all I have, Anna? 

Anna Kimbrell I think that’s it and I don’t see any new questions so if 
anyone is on and wants to, um, submit follow up questions, 
we’re happy to answer them.  Otherwise, I think we’re right 
at 1:00 and we will sign off.  Thank you so much for 
participating and, uh, listening into the webinar. 

Patricia Sherman Bruce Yea and as a close up item, sorry, um, we just want to say if 
you have not already partici—taken the survey, please click 
on the survey icon button and provide your feedback.  Also, 
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as a reminder, California, Colorado, Illinois, Iowa, Missouri, 
Nebraska, Tennessee, Texas and Wisconsin, are eligible for 
Continuing Legal Education credit and we will have our next 
webinar for the series on project permitting on June 8 and 
we hope you join us then.  Thank you. 
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