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John Crossley Hello everybody. This is John Crossley. I’m a Partner in Husch 
Blackwell’s Energy and Natural Recourses Business Unit. We’re 
excited to introduce our 2017 Webinar Series, On the Horizon: 
Trimming Costs for Renewable Energy Projects. In this first 
installment, we’ll walk through the main stages of a development 
project at a high level, as well as give an up to date forecast for tax 
equity and PTA markets. Before we begin, I’d like to cover a few 
housekeeping items. At the bottom of your audience console, 
there are multiple application icons for you to use during the 
program today and I’ll take a minute to highlight a few of those key 
icons for you. If you have any questions during the webcast, 
please submit your question via the question box. We’ll try to 
answer all the questions during the web cast, but if a fuller answer 
is needed or we run out of time, we’ll answer you later by email. 
We really appreciate your audience participation and please 
submit questions whenever they arise throughout the 
presentation. There is also an icon to assist you with viewing 
preferences. Accordingly, please note that you can expand your 
slide area by clicking on the maximize icon on the top right of the 
slide area or by dragging the bottom right corner of the slide area. 
If you have a technical difficulty, please click on the help icon and 
the question mark provides information regarding common 
technical issues. A copy of today’s slide deck and additional 
materials are available on the resource list icon that looks like a 
folder at the bottom of your screen. This program has been 
approved for California, Colorado, Illinois, Iowa, Kansas, Missouri, 
Nebraska, Tennessee, Texas, and Wisconsin continuing legal 
education credit. To report your hours in Illinois, Kansas, 
Nebraska, Tennessee, or Texas, click on the CLE widget at the 
bottom of your screen and complete the questions. You’ll need 
your bar number to submit. Please make sure you do this before 
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the webcast concludes. A recording of the webcast will be 
available tomorrow for watching and sharing. Once available, a link 
to the recording will be emailed to you, along with a certificate of 
attendance. Joining me today is Cacki Jewart. Cacki is also a 
Partner in our ENR business unit and represents developers, 
investors, and lenders in renewable energy projects. I’ll turn it over 
to Cacki now and she’s going to start the presentation. 

Cacki Jewart Good morning everybody. Or good afternoon since it’s noon here 
in central Texas. As you should see shortly on the slides, I’m going 
to give you a quick series overview. This is the first in a 9 part 
webinar series. We’re starting off with a high-level transaction 101 
kind of overview and then throughout the rest of the series we’ll do 
more of an in-depth look at transactional issues for a renewable 
development project. Our next presentation is going to be on 
structuring transactions and will be given by Jim Goettsch and 
Jason Reschly. Jim is an M&A and Project Finance attorney and 
Jason is a Tax attorney. After that we’ll move onto the (inaudible) 
assembly and then the series will go on from there. 

So, today we’ll be covering, as I mentioned, the stages at a high 
level. As you can see on the slide, generally, we’ll be talking about 
project development, transition from an early stage developer to a 
sponsor, financing, tax equity funding, off take options, and then 
also we’ve got a little bit of an outlook for you on the tax equity 
market and also the PPA market. 

Overall, we want to – and I think John will agree – advanced 
planning is absolutely critical on development deals. The more you 
can do upfront, the better, and it’s going to save you in due 
diligence costs, legal fees, etc. when you get to financing. The 
other thing that advanced planning is going to really help you on is 
it’s going to help you keep on schedule. The more you can do well 
and correctly and in thinking ahead about what your financing 
parties are going to want, the better. Another thing you want to 
think about as a developer is preserving flexibility. You might want 
to think early on about whether you’re going to do multiple phases 
of a project and you want to think and plan as early as you can, 
sort of, nailing down where are you going to have all of your 
project facilities. The more you can nail down early on the, the 
better, and the more you’ll save in legal fees. Rather than, for 
example, you know, semi-redesigning your project once you 
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already have lawyers in place. 

John Crossley So, renewable energy transactions, of course, have a number of 
different players. Especially if you consider a project from its 
inception to COD. If you leave out landowner, city council, 
planning commissions, public utility commissions, etc. you’re still 
dealing with over a dozen players in any given transaction and in 
each instance there is a contractual relationship that governs the 
parties conduct and their respective obligation. That’s a lot of 
players and a lot of complexity. The sheer number of people 
involved and the likelihood that a project or, more accurately, a 
project company is going to change hands over the life of the 
project, adds an additional level of complexity to a project. The 
project company is always going to need to retain – like Cacki said 
– as much flexibility as it can with respect to the assignment of its 
contracts, the modification of project details, and specifications. 
This is critical at the early stages of any project where this 
information is necessarily more fluid. So the initial agreements that 
you enter into, the initial arrangements that you start to consider, 
you’re going to have to be as flexible as possible in order to 
survive and to be efficient. Depending on how far an early stage 
developer takes a particular project, the developer can enter into 
most or all of the contracts other than likely the tax equity and loan 
agreements. Or, if the developer disposes of a project very quickly, 
it could enter into none of them, or obviously there are parts in 
between. As always, the more foresight that’s applied to each of 
these relationships, the easier the development, financing, 
construction, and operation of the project will be in the long run. 
And this is especially true when you get to the financing stage of a 
project where you’ll be paying for two or sometimes three 
additional parties and their counsel to evaluate agreements that 
you’ve already been – that you’ve already finalized or, frankly, even 
worse, participate in the negotiation of agreements that you did 
not manage to finalize prior to the time that you went to the lending 
or tax equity stage. You know, just to reiterate what Cacki said, a 
reoccurring theme that you are going to hear us reference today is 
the importance of investing in a well thought out letter of intent. 
When it comes to investors and lenders, a sponsor is never going 
to have more leverage than when they’re negotiating that letter of 
intent. So it’s critical to make that investment up front and think 
through and address as many issues as possible. This is also, 
obviously, something that lenders and tax equity investors are 
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going to be keen to arrange because nothing is more frustrating on 
their side than, you know, coming up with last minute problems, 
issues that everybody has to deal with. You know, they may have 
gone to their investment or loan committees already and approved 
a transaction and having to go back to those committees because 
of issues that weren’t addressed up front just adds time and 
expense to any given project. 

Cacki Jewart Okay this slide lists the major areas that an early stage developer 
typically might handle. As John mentioned, it can really vary 
depending on the project, depending on the parties involved. But 
the overall goal for that early stage developer is to prepare the 
project for construction or sale to a sponsor that has the liquidity 
to get the financing done. One thing to think about, in your letter of 
intent – that John mentioned how critical that is – as far as on the 
developer’s side, you might think about title insurance which tends 
to be expensive – more expensive than anybody likes and it’s 
critical in every project but especially on the wind side we think 
that there’s some room for potentially insuring maybe half the 
value of the wind project versus the entire value. It’s so incredibly 
unlikely that one title issue is going to take out the entire project. 
It’s just very unlikely. So that’s something that on the sponsor side 
you can think about working with your investors and getting that 
kind of concept into the letter of intent. 

So solar projects that’s not a reasonable position, but on wind 
projects, that’s something that might save people really a lot of 
money for the project because projects are buying owneree 
policies and then also mortgagee policies. 

John Crossley So in addition to the planning and development items that Cacki 
mentioned that an earlier stage developer is initially going to 
contemplate, the early stage developer is also going to undertake a 
number of, you know, threshold tasks to ensure the viability, 
feasibility, and finance ability of a project. On the one hand, a 
developer is going to have to understand the level of resource 
that’s available for a particular project. Either sun or wind. Most 
developers are going to have a pretty keen understanding of this at 
the outset that at least with respect to a particular geographic area 
based on publically available information or, you know, other 
information that they know through their time and experience in 
the field. But, you know, everybody knows that point to point the 
availability of a particular resource is going to vary dramatically 
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and is going to have a substantial impact on the viability of the 
site. This is where your wind resource report or an insulation 
study, in the case of solar projects, becomes necessary. Not only 
for development efforts, but also for the underwriting efforts by 
subsequent purchasers, lenders, and investors. While a site may 
have resources in abundance, getting the generated power off that 
site might prove more challenging due to the lack of an adequate 
transmission resource. Again, given the expense of transmission, 
a nearby resource is a must because the last thing that you want to 
do is invest more and more money into a lengthier and lengthier 
transmission line. And most developers are going to have an 
overview of this information either on hand or committed to 
memory, but a transmission consultant will prepare and provide a 
report that details the sufficiently and the capacity of the 
transmission infrastructure, among other thing. 

In each case, this information is going to be crucial, not only at the 
development stage but also at the underwriting stage. As with the 
resource report, obtaining as much of this information as possible 
in the early stages of this development is going to save you money 
in the long run. So the project can match study recommendations 
or any errors or inconsistencies in the studies can be addressed 
prior to financing. Going down, environmental studies pose the 
same challenges and then some, of course. A thorough species 
study is crucial to ensuring smooth development, financing. 
Lenders and investors are always interested in making sure that 
any issues are addressed to avoid curtailment or, frankly, even 
worse, the asset relocation. And, again, reviewing 
recommendations by your consultants, following up on additional 
information, and addressing any issues with project and design 
can resolve a host of financing issues and delays down the road. 
Environmental studies, at least the way that I refer to it, can also 
include, you know, with respect to wind projects in particular, 
sound studies, flicker studies. Especially if your project is near a 
populated area, the results of these studies can play a large role in 
the project siting and permitting compliance.  

One thing that I’ll note is that educating your consultants and 
setting expectations at the outset for the commitment that they’ll 
have is going to save everybody a lot of time and frustration going 
forward. Throughout the course of financing, be it either 
construction, back leverage, tax equity financing – your 
consultants are going to have to interact with the lenders, 
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investors, and their counsel. As we go through the reports, ask 
questions, answer due diligence questions, etc., etc. So providing 
your consultant with as much context as possible is going to help 
them be helpful during those exchanges and will help everybody 
anticipate issues going forward. 

With respect to initial agreements – this is kind of the portion of 
the presentation where I laugh and we could devote another slide 
to a long discussion on how to parse the phrase shovel ready with 
respect to any particular renewable energy project. I’d say the 
most marketable projects are going to have interconnection 
agreements that are executed and assignable – or more accurately 
– with a friendly change in control provision, I guess. And a 
financeable and assignable power purchase agreement with 
favorable terms. It each instance it’s going to be important to make 
sure that the change in control provisions are as favorable as 
possible to limit the need for consent for any financing parties or 
any equity investors that come into the project. Also, in each 
instance, you know, attempt to allow yourself as much flexibility as 
possible, in terms of the scope of the project. Like Cacki said, 
phases, but also, you know, with respect to equipment 
components, you know, wind turbine types, or even wind turbine 
specifications. You know, whether you get into power upgrades or 
downgrades with blade lengths, etc. And other types of equipment 
that’s going to be used as well as the timing of the construction of 
a project. So, you know, flexibility, drop dead dates, you know, 
commencement of construction dates – given how fluid the market 
is, you know, especially at the times that you’re going to try and 
sign up your interconnection agreement or your power purchase 
agreement and especially if you’re an early stage developer and 
you won’t own that project throughout, you know, you want to give 
your potential buyers as much flexibility as possible. Certainly, in 
some instances, that’s just absolutely not possible. There are, you 
know, technical situations or, you know, course of dealing with a 
particular provider or purchaser that are going to, you know, make 
those issues dead on arrival, but, you know, it never hurts to ask 
and to the extent you can retain flexibility, it’s always better. 

If a counter party is going to insist on some type of review right, 
you know, PPA provider or IA provider, you know, insisting on 
some type of consent for change in control or consent for 
equipment or maybe for shared facilities or whatever the case may 
be, it’s probably going to be helpful to establish parameters for 
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automatically approval in the agreement itself. Again, you’re 
attempting to avoid any time consuming requests for consent or 
affirmation as you possibly can. To the extent that the agreement 
does require a subsequent consent of some sort, you know, 
provide in the agreement a mechanism that doesn’t require a 
formal amendment. That may, you know, especially in the case of a 
PPA or an interconnection agreement, eliminate the need for 
further outside review like by utility commission in the instance of 
the PPA. Early stage developers don’t often execute turbine supply 
agreements, operation and maintenance, service and maintenance 
agreements, or even BOP or EPC agreements prior to disposition 
nearly as often and that’s understandable. But regardless of timing 
of execution, be certain that the agreement contemplates 
financing, requires the execution of estoppel certificates by that 
counter party and requires them to deliver legal opinions if those 
are going to be required by your financing parties or your lenders. 
Moreover, be mindful that the supplied components and the 
construction standards line up with the recommendations of your 
project, engineer, your interconnection agreement, and your power 
purchase agreement, as well as any environmental studies that 
you’ve already obtained. Each of these things are going to be 
obviously requested and looked over with a fine tooth comb and 
reviewed at the financing and investments stage of the project and 
attempting to, you know, doing your best to set those things up at 
the outset is going to save everybody a lot of time, money, and 
frustration and it’s going to help your lenders and your tax equity 
investors, you know, have a very efficient review process on their 
end as well. You know, things that obviously come up with respect 
to PSAs, OMAs, BOPs, EPC contracts are warranties and we’re 
actually later in this series going to devote an entire webinar to 
construction and equipment, supply and warranty obligations, but, 
you know, needless to say those are critical to the security of your 
project and to a lender’s and investor’s comfort with it. 

Jewart And I’ll just add on studies as well that nobody has the 100% 
vision into their future so of course you’re going to work for 
flexibility and you’re going to try to look into the future as to what 
you may need and you’ll do your best on that as John 
recommended but city expensings do change.  For example, if 
your land changes, even if it changes just a small amount.  You 
add new leases, you add to the transmission line area for some 
reason.  You’ve got to go back and relook at your studies.  For 
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example, your environmental studies, if they haven’t covered the 
right land, they’re going to need to be updated and those are the 
kind of things that will not be overlooked.  Financing parties are 
not going to overlook that for good reason and any kind of issue 
that you can think ahead on like that and just be aware of what’s in 
your agreements and what they cover and if you make changes, 
you’ve got to go back and remove those items. 

And you will save time in the end if you think up these things as a 
sponsor developer yourself.  The financing parties are not going to 
fail to find something that you’re aware of so your job as the 
sponsor is to kind of anticipate what those needs may be. 

So here as the slide says, the sponsor’s job is to take the project 
to COD.  Another key issue in selecting contractors which a lot of 
these contractors are selected not so much by the early stage 
developer but by the sponsor, obviously you want your EPC and 
BOP contractors to have experience, that’s absolutely critical, but 
you also want some of your other contracting parties to have 
experience in the renewable energy industry.  For example, you 
want a title company that’s going to have experience there.  If they 
don’t you’re liable to get down the road with a title company that 
does not know what types of endorsements and coverages are to 
be expected there and that will cause all sorts of problems.  It’s not 
an area that you can start over quickly.  Once you pick them, 
you’re pretty much stuck with them without making a major shift 
and losing a lot of time. 

Similarly, surveyors, you want to be sure they have knowledge, 
especially on a wind project.  Maybe a little bit less important on a 
solar project because there’s less land to deal with but on a wind 
project with the massive, what can be a really massive amount of 
land, you want to make sure you have an experienced surveyor 
who knows what they’re doing in this industry. 

You also want to think about and John touched on this a little bit 
earlier, all of those folks may be interacting with you.  They’ll be 
interacting with you as a developer obviously on an ongoing basis 
your attorneys and possibly with the financing parties and their 
attorneys and so all of those need to be knowledgeable about 
what’s standard in the industry.  They need to be kind of creative 
thinkers as needed to cover any unexpected issues.  They can be 
very effective advocates in the development process for a sponsor 
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developer. 

So assembling the site, as you can see some of the big real estate 
issues are you’ve got to get your site control, leases or easements, 
title policy, which I mentioned, ALTA survey and then other 
ancillary rights.  One of the big issues that comes up on land is 
mineral rights.  In solar projects this is an absolutely crucial 
upfront issue.  You want to make sure that you are talking to the 
title company early and that you’re understanding what that title 
company is going to, what kind of coverage they’re going to 
provide you for minerals exceptions in the area.  They’re going to 
get in to the details of well is there development in the area, is 
there not, how much development in addition to who owns the 
minerals and are they severed and are their operators and lessees, 
etc.  So it’s critical to talk to the title company early, see where 
they are, get them involved and then you also may want to get a 
land man hired and have the land man start working on the 
projects and figuring out who are the mineral owners if you’ve got 
a solar project.  And then you may also need a separate minerals 
legal opinion which could be from, maybe even a different law firm.  

A lot of boutique firms will do that kind of work and can be really 
good at it, but you’ve got to do all of that in advance and really 
start working on it early because it’s just a whole other set of third 
parties that you don’t control and that you’ve got to get a handle 
on.  

Another thought on assembling the project and the real estate 
side, your landowners who are the grantors of your easements and 
the landlords under the leases are also super critical to the project.  
Although you may think upfront okay we’ve got all the leases, 
we’ve got the easements, we’re good to go there.  You always want 
to keep really good strong relationships with the landowners 
because just signing the leases or the easements is really only 
step one in the project with regard to landowners.  They’re going 
to be expected to sign estoppels.  They typically – if an early stage 
developer is selling the project to a sponsor, there may be 
estoppels required and then at a construction loan financing, 
estoppels will be required from the landowners and then again a 
tax equity funding estoppels will be required.  So and often too, 
you may need to amend the leases so all of those things may mean 
you go back to your landowners multiple times. 
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A couple thoughts too on what to look out for in leases and maybe 
a couple things you don’t want in the leases ideally.  Minimum 
megawatt requirements, I’ve seen them really trip up a couple 
different clients because going in with a promise of a certain 
number of megawatts on a certain parcel of land, it really isn’t 
giving you a flexibility that you may need.  You can’t see 6 or 8 or 
10 or 24 months into the future, necessarily when those leases are 
signed so we highly recommend at least from the developer’s side, 
to try to eliminate any kind of minimum megawatt requirements. 

Also, a couple of other things to think about, broker’s fees can be 
problematic later on in a project.  You want to be sure if there are 
broker’s fees that they are paid up front.  They’re clearly only due 
up front and they’re paid and you get that resolved.  Otherwise, if 
it’s sort of an ongoing participation in the rights or the royalties 
under the project, you could run into the situation where you need 
those brokers to sign estoppels as well or sign lease amendments 
as well.  So there are other potential issues on the land side. 

Your early stage developers can be really helpful here.  You know 
and for those on the call, I mean we kind of get that you want to get 
leases signed, you want to make landowners happy and that’s 
definitely critical.  But you also want to be aware of the fact that if 
things are written up in the leases in a way that doesn’t work for 
financing, it really doesn’t help anybody in the end and things are 
just going to have to be changed. 

Crossley So now moving on to construction and financing and tax 
investment without getting into the gory details of financing, back 
leverage, etc., etc. because that’s going to again be covered later 
on, the important thing to understand at least in this discussion 
today is the basic interrelationship between the parties and 
importance of addressing known and potential issues upfront.  
Also, to the extent you can limit or eliminate time-consuming 
deliverables upfront, give it a try at the LOI stage and here I’m 
talking about items that either lenders or tax equity investors 
typically request but may be because of a particular project, you 
can give everybody comfort that they are not needed in this 
particular instance.   

Legal opinions being one thing.  Legal opinions being required 
from every single project counterparty that is at out there, query 
whether or not those provide a substantial benefit to the overall 
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transaction.  I mean the odds that a known reputable counterparty 
isn’t going to have the power and authority to execute their 
respective project documents is pretty low and if that’s all that a 
legal opinion is going to say and provide the parties comfort 
maybe that’s something that they can do without and save 
everybody a lot of time and frustration and frankly money on the 
back end.   

The need to obtain estoppel certificates from every project 
landowner at every single stage of the project is obviously 
time-consuming especially when it comes to wind projects and 
God forbid that leads to delays.  I mean see if there’s a way to 
restrict the scope of estoppel certificates on a wind project that are 
required or if the requirement is that you obtain estoppel 
certificates for every project.  See if you can’t get some type of a 
commercially reasonable standard and define what commercially 
reasonable efforts actually are.  For instance, the sponsor agrees 
to send out estoppel certificates within a certain number of days 
assigning the equity capital contribution agreement and they agree 
to follow-up with each landowner one or two times and if you can’t 
get answers and you can’t get anything back, maybe the sponsor 
can provide simply a statement of certificate that indicates that 
they know of no issues that would rise to the level of a default 
rather than ultimately having to continue to bang on the door of a 
project landowner.   

Another issue and Cacki covered this already but it’s the amount 
of title insurance and without going into any great detail on that, 
the next time that I see a catastrophic failure in title that affects the 
value of an entire project is going to be the first time that I’ve seen 
that.  So maybe there is an amount of title insurance that you can 
negotiate that’s lower than the actual market value of the project 
and get everybody comfortable and you’re likely going to save 
yourself a couple hundred thousand dollars on the policy 
premium. 

Constructor lenders fund the portion of the development of 
projects and of course the project’s construction.  Tax equity 
investors are going to enter into an equity capital contribution 
committing to fund their investment and this generally occurs at 
the same time that the construction loan is finalized or frankly it 
ought to for the sake of efficiency because the relationship 
between the construction lender and the tax equity investor with 
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the tax equity investor paying off all or part of the construction 
loan balance.  Because of this relationship, the lenders obviously 
are going to want to make sure that the tax equity investors’ 
conditions to funding are ministerial and remove as many 
discretionary elements as possible while on the other hand tax 
equity investors are going to want to see to retain as much 
flexibility as humanly possible. 

This makes again identifying a many areas as possible contention 
at the letter of intent stage crucial.  For instance, if the tax equity 
investor is going to have a specific concern about say a species 
issue and is going to require additional investigations or even tank 
permits, it’s going to be best to nail that down.  The timing of those 
requirements with the investor and then insure that the lender 
signs off on those matters at the outset rather than wait for the 
inevitable push and pull near closing where folks generally get 
keyed up on that and people may become entrenched in their 
positions and I know that from a lender and a tax equity investor 
side, they would rather deal with those issues at the outset and the 
sponsor especially.  Once you’re down to the wire prior to funding 
or loan closing, your leverage with respect to negotiating those 
issues and if frankly your options are very minimal and don’t want 
to have to acquiesce to an issue that you otherwise wouldn’t or 
that you wouldn’t have to if that had been dealt with at the LOI 
stage. 

This next slide is pretty short and simple, however, it talks about a 
major structural issue that differs between wind projects and solar 
projects.  The transaction that’s outlined on this slide assumes a 
partnership flip scenario but obviously there are others that are 
going to be discussed in our next webinar during this series.  

Because the investment tax credit which is available to solar 
projects of course requires an investor to own the project before 
it’s placed in service.  There are going to be substantial covenants 
in the loan and tax equity documents that prevent a sponsor from 
taking steps that would or could cause a project to be “placed in 
service”.  Unfortunately, the concept of placed in service isn’t 
defined in the Tax Code but it essentially has been interpreted to 
mean ready and available for its intended purpose. 

Consequently, a tax equity investor is going to (1) to make its 
investor prior to the mechanical completion of a solar project so 
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that it makes sure that it owns the project prior to the time that it is 
placed in service or could be determined to be placed in service 
but the loan documents on the other hand are going to have 
covenants that prohibit a sponsor from taking any action that 
could cause the project to become mechanically complete because 
if that happens then the tax equity investor is not going to have to 
fund and not going to want to fund because it’s been frozen out of 
the chance to obtain the investment tax credits because it didn’t 
get into the project in time.  It’s obviously a highly technical 
structure that the parties have to agree on but the good news is 
that experienced sponsors and lenders and investors have long 
since figured this out for a garden variety of transactions. 

Problems are always going to arise if for instance the UPC 
contractor makes an error in timing or if there are substantial 
project delays like in the supply chain, maybe weather, maybe 
labor issues, etc., etc., sometimes those will force majeure, maybe 
they won’t be depending on your project documents but those 
could cause issues between the majority date of the construction 
loan and the outside funding date for tax equity and obviously 
gives you a need to retain as much flexibility as possible.  

On the other hand for wind projects, the production tax credit 
doesn’t require ownership project prior to completion of the 
project.  Tax equity investors as a nearly universal policy at least 
among the traditional investors won’t take construction risk, so in 
that instance, the project has to be substantially complete before 
the tax equity investor will fund.  In this instance, the construction 
lender is less concerned about the mechanics of achieving 
substantial completion but they do want to make sure that the 
phrase substantial completion is extremely well-defined so that 
there is a point in time where the tax equity investor is obligated to 
fund its investment and therefore the construction lender is taken 
out. 

Again, experienced parties have figured this out but problems can 
arise.  In the events that you’ve got construction issues, maybe 
you’ve got equipment failures, or other matters that are going to 
delay substantial completion of a project beyond mechanical 
completion and maybe bumping into an outside funding date for a 
tax equity investor. In either event, not to beat a dead horse, but 
having a good letter of intent with your lenders and investors 
giving the sponsor as much leeway as possible is going to pay 
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dividends in the long run. 

Cacki Jewert Okay, so that completes our overview portion and our sort of 
preview of what’s coming in the rest of our series.  And now we’re 
going to talk a little bit about PPA and offtake outlook for 2017.  
PPAs, as folks probably know on this call, there’s the utility – the 
traditional utility PPA or the C&I PPA, and then also there’s the 
option of bank hedges.  It is our understanding that that’s about 
15% of the market.  They’re fairly prevalent in ERCOT.  One of the 
big questions now is, what is PPA pricing going to look like?  And 
generally, it looks like prices may rise as the developers’ cost of 
capital rises through 2024.  Per SSR, if you had a less robust tax 
equity market and there were fewer tax equity funds available, 
which either due to tax reform or other issues as John’s going to 
touch on in a minute, that could lead to – SSR’s predicting 75%-
80% higher pricing on wind deals and 35%-40% higher pricing on 
solar deals.  Generally speaking, solar has a better outlook 
because the project costs keep dropping as panel costs drop.  On 
the wind side, you know there may be some cost savings there.  
Turbine sizes are obviously increasing, they’re getting more 
efficient, but there’s definitely not the significant price drop on the 
turbine side as there is on the solar panel side.  Specifically on the 
C&I market, you know, it’s our, what we hear is that the renewable 
portfolio standard is not the driver for these folks.  Really, they’re 
not expecting to reduce demand for PPAs.  We’ve heard a handful 
of different executives talking and they have their own internal 
goals for renewable development and renewable power 
purchasing.  Also, there are new players joining the market pretty 
regularly, so I’d expect to see more of these in the future, 
specifically in PJM, SPP and MISO.  Most PPAs are now actually 
not the old power purchase agreement form, but typically are 
swapped like the bank hedges.  For example, we are aware of at 
least one larger corporate player that has moved completely to the 
ISDA model, which is the same model that the banks are using.  
Also, aggregations are becoming more common, meaning you will 
have several corporate players participating in one project, so you 
might have one solar project with two different corporate players 
and they both have a separate power purchase agreement. 

A couple other trends we’re seeing there, utilities are starting to 
build their own renewable portfolios.  They’re building up their own 
– doing their own development of renewable projects.  And we’re 
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also seeing more community choice aggregators.  There’s 
definitely growth in that area. 

Cacki Jewert So, as we mentioned earlier, most early stage developers don’t 
have either the tax capacity or the liquidity to move a project 
forward to completion without the benefit of a tax equity investor 
entering the project.  The amount of tax credits that are going to be 
available to projects, however, are said to decrease over time.  As 
currently contemplated, projects are eligible for production tax 
credits as long as construction is commenced by January 1, 2020, 
and these are wind projects, of course.  The value of the PTC steps 
down to 20% in 2017, meaning the projects that commence 
construction in 2017 receive 80% of the PTC value, by 40% in 2018, 
and by 60% in 2019.  The IRS has established two methods by 
which a developer can begin construction for purposes of 
receiving PTCs or ITCs.  The method – the physical work test 
provides that construction begins when physical work of a 
significant nature is started with respect to a project and thereafter 
progresses pursuant to a continuous program of construction. 

The second method, which is the safe harbor, stipulates that 
construction will have commenced if (a) a developer incurs 
expenses in an amount equal to 5% or more of the total cost of a 
project, and (b) the developer makes continuous efforts to 
complete construction of the project.  Under either scenario, a 
sponsor/developer is deemed to have met the continuity test as 
long as a project is placed in service within four years after the 
calendar year that construction commences.  In other words, if you 
commence construction of a project on January 15, 2017, you’re 
going to have until December 31 of 2021 to place the project in 
service.  So you get the balance of 2017 and then the four full 
calendar years, 18, 19, 20 and 21, to complete your project.  If you 
miss that four-year deadline, all isn’t necessarily lost, but you’re 
going to have to justify that continuous construction occurred 
through a facts and circumstances test which, if you’re relying on 
the physical work safe harbor, may be extremely difficult to do.  So 
even if you’re certain that you’re getting your project placed in 
service in four years, it’s always going to be a good idea to 
document your progress in case you fall short and you need to 
justify continuous construction efforts through that facts and 
circumstances test.  The investment tax credit, on the other hand, 
which is 30% of an owner’s basis on a solar project, is also 
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scheduled to step down over time.  The 30% ITC remains in effect 
for solar projects that commence construction before 
December 31, 2019.  Then it steps down to 26% for 2020 projects, 
and 22% for 2021 projects.  In any event, projects have to be 
placed in service before December 31, 2023.  After 2021 for 
commercial and utility scale projects, the ITC is going to remain at 
10%.  Also another accounting and financial benefit and a financial 
incentive is that under the current law, bonus appreciation exists 
for facilities that are placed in service prior to December 31, 2017 
at 50%, which then drops to 40% for 2018 projects and 30% for 
2019 projects. 

The current conventional wisdom is that the existing step down 
structure for ITCs and PTCs are going to remain in place.  Their 
stated support at the administrative level, at the executive level, 
and legislators on both sides of the aisle have indicated a 
motivation to keep the current structure in place.  That being said, 
there are other legislative changes that could take place and 
impact the amount of tax equity investments.  Chief among them is 
a reduction in the corporate tax rate.  While there are differing 
proposals that are circulating and, frankly, potentially forthcoming, 
some tax equity investors are already modeling lower tax rates for 
new projects that say 20% or 25% corporate tax rate, and that of 
course has the result of decreasing the funding opportunity.  Tax 
equity investors are also, given the uncertainty, bargaining for a 
price reset after any tax reform bill clears.  The current known 
House of Representatives tax plan is going to reduce the tax rate, 
the corporate tax rate, to 20%.  It’s going to allow the full cost of 
equipment to be deducted immediately, deny interest deductions, 
exempt export earnings from income taxes, and deny any cost 
recovery on imported goods and services.  President Trump 
proposed two variations to the House plan during his campaign, 
the first of which was to call for a 15% corporate tax rate, and the 
second was that companies were going to have to choose between 
expensing and deducting interest.  All that said, progress on tax 
reform, depending on who you talk to and the hour of the day 
almost, either stalled or been accelerated by the events of last 
week.  Maybe there’s motivation to pick it up again and pick up the 
pace, or maybe people will take a more comprehensive look at tax 
reform than they otherwise might.  But you know, it’s probably 
safe to assume that any comprehensive tax reform bill isn’t going 
to come until much later in the year and I suppose that it’s a 50/50 
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proposition that something passes at all.  I don’t think anybody in 
the near term, at least, is going to make any great predictions or 
bet any substantial sum of money until things start to iron 
themselves out.  Basing any global strategy on what is happening 
is obviously pretty risky, but we are seeing some clients doing 
things like signing up corporate or construction revolving lines of 
credit to lock in debt before there’s any legislation that denies 
interest deductions.  We’re also seeing parties have to negotiate at 
what point an adverse tax law change could be used to suspend 
funding or revisit the terms of agreement, and then more generally, 
what constitutes a change in policy?  You know, some definitions 
that are out there and circulate in standard documents of what a 
proposed change in tax law start to look a little bit scary when we 
might see a different stated executive proposal, you know, every 
Saturday morning, you know, come through via social media or 
something like that.  We might have to look through our change in 
tax law definitions to nail down what executive support for a new 
tax position might mean in our agreements going forward, just to 
insulate ourselves in what I think is going to be a very fluid 
situation going forward. 

Cacki Jewert A couple other important issues there on the federal tax side – 
supply chains are global for renewable energy projects and there 
really could be some changes in cost with the proposals that are 
coming down, both from Ryan and from President Trump.  Also, 
the House Republicans have suggested disallowing depreciation 
on imported capital goods as well.  Today, Trump’s executive 
order on climate change and reducing the role of climate change in 
federal environmental review is due out as of about an hour and a 
half ago.  That has not come out yet, but I know some people have 
gotten a look at that and essentially it’s going to withdraw the 
Clean Power Plan, unwind multiple Obama executive orders on 
climate change and other matters in keeping with that.  That said, 
there is probably going to be no immediate impact on the Clean 
Power Plan.  A rule-making process would be required to undue 
what’s been done, so it’s not likely to happen immediately. 

Thinking about what are some positive forces out there, switching 
gears – obviously as I mentioned before for solar, PV costs are 
dropping.  That’s definitely a plus for the industry on the cost side.  
The RPS – 30 states have some form of that at this point.  And 
Trump’s focus on infrastructure definitely could include the grid 
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and there is some mention of solar and storage there. 

A couple of other things that I’ve seen recently, you know, that’s 
coming up with this executive order that’s going to come out is 
there’s going to be a resurgence of coal and, according to a CNN 
report where they spoke with a West Virginia University professor 
and a coal mining executive, that’s not likely to happen.  I mean, 
really what’s driving the lack of additional jobs in coal is really 
more market forces, and Trump’s changes are probably not likely 
to undo the good that’s happening in the renewable energy 
industry. 

I also saw another interesting article that I’ll just mention that came 
out today, and then I’ll put in a little plug for Greentech Media.  
Stephen Lacey wrote an article and also has a really great podcast 
– The Energy Gang podcast – that I recommend to the listeners 
here.  And he got a look at the executive order as it’s supposed to 
be when it gets signed, and it’s not – it is going to mention 
renewables, presumably as contributing to U.S. energy 
independence and hopefully jobs.  So there’s a couple of positive 
notes to end on. 

And that is the end of our presentation and we have a couple 
minutes for questions.  So if you have questions, please submit 
them via your screens and we should start receiving them as they 
roll in, if there are questions. 

John Crossley Well Cacki, I don’t know if that’s a good sign or a bad sign that 
nobody’s got any questions.  I’ll use it as a badge for my self-
esteem and we’ll go from there.  Since we’re at the end of our hour, 
I just want to thank everybody for joining us for our program.  
Obviously we hope the information is helpful for you and your 
organization and your projects going forward.  If you haven’t 
already, please click on the survey icon at the bottom of your 
screen to complete our short survey and let us know how we did 
or what we can improve on.  And you know, we’ll use that 
information to tailor the subsequent presentations as part of our 
series. 

As a reminder, this program has been approved for California, 
Colorado, Illinois, Iowa, Kansas, Missouri, Nebraska, Tennessee, 
Texas and Wisconsin continuing legal education credit.  A 
recording of the webcast is going to be available tomorrow for 
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watching and sharing.  Once available, a link to the recording is 
going to be emailed to you, along with a certificate of attendance. 

As we mentioned at the outset, please be sure to join us for our 
next webinar, where Jim Goettsch and Jason Reschly will tell you 
everything you want to know about transaction restructuring.  
That’s going to occur on Monday, April 24th at noon Central time. 

This concludes our webinar.  Thanks very much for participating.  
We appreciate it.  Take care. 

 


