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Chauncey Lane Hello everyone, this is Chauncey Lane, a member of Husch 
Blackwell’s Energy & Natural Resources team.  We’re excited to be 
talking with you today about the current tax credit requirement, 
how to finance solar projects and our forecast for 2017.  Husch 
Blackwell has partnered with the Texas Renewable Energy 
Industries Alliance to bring you the final installment in the On the 
Horizon Webinar Series. 

Before we begin, I would like to cover a few housekeeping items.  
At the bottom of your audience console are multiple application 
icons for your use during the program today.  I would like to take a 
minute to highlight a few of the key icons for you.  If you have any 
questions during the webcast, please submit your question via the 
question box.  We will try to answer all questions during the 
webcast today but if a fuller answer is needed or we run out of 
time, it will be answered later via email.  We truly appreciate 
audience participation and encourage you to submit questions. 

There is also an icon to assist with your viewing preferences.  
Accordingly, please note that you can expand the slide area by 
clicking on the maximize icon on the top right of the slide area or 
by dragging the bottom right corner of the slide area.  If you have 
any technical difficulties, please click on the yellow help icon that 
has a question mark and provides information regarding common 
technical issues.  A copy of today’s slide deck will be available in 
the resource list icon that looks like a green paper at the bottom of 
your screen. 

This program has been approved for Colorado, Illinois, Iowa, 
Missouri, Nebraska, Tennessee, Texas and Wisconsin Continuing 
Legal Education credits.  California and Virginia credits are 
pending.  A recording of the webcast will be available tomorrow for 
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watching and sharing.  Once available, a link to the recording will 
be emailed to you along with a Certificate of Attendance. 

Joining me today is Jason Reschly.  Jason is an experienced tax 
attorney on Husch Blackwell’s Food & Agribusiness team.  Jason 
has practiced in the tax law area for more than 20 years handling 
corporate tax planning relating to reorganizations, purchases, 
investitures, spells of business assets, tax considerations with 
respect to financing.  Myself, I’m an M&A and Capital Markets 
attorney and I have been practicing now for almost 8 years.  As I 
mentioned earlier, I am a member of Husch Blackwell’s Energy & 
Natural Resources team and I focus primarily on the power 
generation factor.  I have clients with a range of issues from M&A 
fields to accessing the capital markets to finance various 
transactions. 

At this point, I’ll turn it over to Jason to start the presentation. 

Jason Reschly Thank you, Chauncey.  I’m Jason Reschly, experienced is the 
synonym for old.  I guess I’m old.  I’m gonna talk about, first of all, 
the tax elements and the tax incentives involved with solar energy.  
As indicated, if you’ve got questions, feel free to send those to us 
and we’ll try to address them as we go on. 

There are three (3) main tax incentives involved in solar energy 
projects.  The first one is the investment tax credit, the second one 
is 50% bonus depreciation and the third is 5-year maker’s 
depreciation deduction.  We’re gonna talk about each one of those.  
These incentives provide economic subsidies to the investors 
which allows them to make investments in solar electric 
generation properties.  The credits or the incentives are basically 
non-refundable types of incentives.  In other words, if you don’t 
have a tax liability, you don’t really benefit from them so it’s 
important that a person who has tax liability makes these 
investments.  Because of the fact that a lot of times the people that 
want to develop these projects and promote the projects don’t 
necessarily have that tax liability.  Some different structures have 
been created to encourage other people to invest in the projects 
that can in fact take advantage of those incentives while ultimately 
giving ultimate use to somebody else.  So those are the things that 
we’re going to generally talk about. 

The first thing that we’re gonna talk about and this is probably the 
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biggest incentive is the investment tax credit.  Section 48(a)(2) of 
the Code currently provides for a 30% investment tax credit which 
is computed based on the adjusted basis of the solar energy 
property.  To qualify for that credit – right now the credit is at 30% 
and it eventually works its way down to 10% but in order to qualify 
for the 30% credit, the construction of the solar property must 
begin before January 1, 2022.  If it’s after that date then it drops 
down to the 10% credit so it is important to get a beginning of 
construction and we’ll get into some of that discussion.  The other 
thing that’s important to keep in mind is that this credit is based 
upon the amount spent, in large part, to construct the solar 
property and solar property is defined as the equipment and 
materials and parts related to the functioning of that equipment 
that use solar energy directly to generate electricity.  It also 
includes storage devices, power conditioning equipment, transfer 
equipment.  It doesn’t include things like substations, necessarily, 
or things dealing with getting it transmitted into the grid so that it’s 
predominantly focused on those assets that, in fact, help generate 
the electricity.  There has been a private letter ruling that, for 
example, does allowance for a battery setup as part of the solar 
equipment, itself but, in essence, it’s focused in on the assets that 
generate the electricity.  You can compare this to the production 
tax credit which is the credit that is used predominantly in the 
renewable fields for wind energy and that’s not based upon the 
cost of the asset but it’s actually based upon the production of the 
energy so this one is based purely upon the cost of the equipment 
acquired that actually is involved in the generation of the 
electricity.  The investment credit, as I said, right now is at 30%, 
however, it goes through a phase-out over a period of time and it 
phases itself down, ultimately, to a 10% credit.  So, if the property 
has the beginning of construction after 2019, then that credit gets 
reduced so you will get – there will be a big push to try and match 
up with the timings in order to try and grandfather projects for this 
type of credit.  That has been a fairly consistent pattern in the PTC 
area because the PTCs have been renewed on an ongoing basis 
from year-to-year until the recent extension that also involved the 
legislation changing the rules for the ITC.  So, if the 26% credit for 
property in which the construction begins after December 31, 2019, 
but before 2021, in other words 2020, it drops down to 22% for 
properties that the beginning of construction begins in 2021, and 
ultimately, it goes down to the 10% credit.  In order to get the credit 
at the higher rates, the property has to be placed in service by 
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January 1, 2024, and what placed in service means is open to 
debate, but basically it means ready and available for its intended 
purpose.  So, you have to get it placed in service before January 1, 
2024, to benefit from those higher percentages. 

The investment credit has several limitations and restrictions that 
are involved with it.  First of all the credit itself vests over a 5-year 
period of time, so, if a taxpayer disposes of its interest in the 
property before the expiration of the five years, there’s a recapture 
of the credit so they don’t get the full benefit of that credit over that 
period of time. And that credit that’s at a rate of 20% each year.  So 
you go to the anniversary of the placed and service date and once 
you ratchet through that it operates by vesting in that approach.  
The other thing that you run into on recapture, because a lot of 
these transactions are structured as partnership transactions.  
There’s a special rule where if a partner, if a partner’s interest in 
the partnership is reduced by more than a third, then that partner 
has to start recapturing part of the credit.  So if I was allocated a 
$1,000.00 dollars of an ITC and I owned 10% of the partnership, if 
my interest in the partnership dropped to below 66.67 then I would 
have to start recapturing my $1,000.00 credit that was allocated to 
me by the partnership and if my ownership dropped from the 10% 
interest to a 5% interest then I’d have to recapture half of the ITC 
and the $1,000.00.  So I’d have to recapture the $500.00 credit.  So 
that is an important element in looking at what you’re doing and it 
also means that you have to stay in the deal for at least 5 years.  If 
you don’t stay in the deal at least 5 years, that credit is lost.  
Nobody can come in and take that credit and get the benefit after 
the initial placed service date.  So it is important that you are the 
owner or you have your interest in the partnership before the time 
that the asset is actually placed and serviced.  As a result of 
getting the credit they also require you to reduce your basis in the 
property by 50% of the credit.  So if you spent a $1,000.00 in assets 
for the investment tax credit and you took a 30% credit, you would 
only be able to depreciate $850.00 of that $1,000.00 investment 
because you have to reduce your basis by half of the ITC.  The 
other thing to keep in mind for the ITC is that certain types of 
property are ineligible for ITC.  The property used outside the 
United States is not eligible.  That’s not a big problem generally for 
the solar because you know that it’s going to be stuck in the 
ground and it’s going to stay there, but you can’t, if you set a solar 
plant up in Mexico, you’re not gonna get investment tax credit for 
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that plant.  In addition, it’s not eligible if the property is used by a 
tax exempt organization, a governmental unit or a foreign person.  
The theory of it is that the investment tax credit is an incentive to 
do something.  And if the property is being used by an entity that 
has no tax liability, then that incentive is really not served.  And so 
they have always limited the ability to utilize investment tax credits 
if that property is used by a tax exempt organization, governmental 
unit or foreign person.  This also runs into an interesting issue, 
well interesting for a tax person about whether something is a 
lease or whether it’s a service contract because that gets into the 
issue of whether you use it. And if you lease property to a tax 
exempt organization or a governmental unit/entity then that makes 
it ineligible, but if instead you are providing services to a tax 
exempt entity or a governmental unit, that itself is not deemed to 
be used by that entity.  And if you’re old enough and I am, the big 
issue that really drove this type of dispute really was Xerox.  
Because it use to be very difficult to get Xerox machines to 
actually keep working.  And Xerox placed lots of Xerox machines 
to copy things in governmental entities and they argued 
successfully that they provided a service, a copying service and 
did not lease the Xerox machine to the governmental entity.  I 
guess the argument is, our equipment is so bad that we have to 
spend all of our time fixing it so it would have to be a service.  So 
Congress enacted a provision which gives guidance, like listing 
some factors to determine whether something is deemed to be a 
lease or a service.  And those provisions are contained in 7701E 
and the factors, if you look at the screen or at your computer, the 
list of the factors are the service recipient is in physical 
possession of the property.  Whether the service recipient controls 
the property.  Whether the service recipient has significant 
economic or possessory interest in the property.  Whether the 
service provider does not bear any risk of substantially diminished 
receipts or substantially increased expenditures if there’s 
nonperformance.  If whether the service provider does not use the 
property concurrently to provide significant services to people 
unrelated.  And whether the total contract price does not 
substantially exceed the rental value of the property for the 
contract period.  If it is more of the lease because the factors of 
risk are really shoved off to the service recipient, then it’s a lease.  
And if it goes the other way, it’s a service contract.  These rules 
would cause a bunch of problems.  Quite often if you in fact tried 
to apply this in quite a few of the type of arrangements with 
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renewable energy.  However, the renewable energy market place 
did a nice job at lobbying to get a special rule for it.  And these 
rules are a lot more conducive to getting treatment as a service 
contract.  And so under these special rules and they apply to 
alternative energy facilities, there’s also a couple of other 
exceptions that this special exception applies to.  Like, I think its 
waste disposal and some other things, but these special rules 
apply.  And under this special rule, a contract that by its terms 
purports to be a service contract.  Well we treat it as a service 
contract, as long as none of the following circumstances exist. 
That the service recipient operates the facility.  The service 
recipient bears any fees and financial burden if there’s 
nonperformance under the contract, other than reasons beyond 
the control of service provider.  The service recipient receives any 
_________ (inaudible) and financial benefit if the operating costs of 
this facility are left on the standard of performance and operation 
of the contract.  And the service recipient has an option to 
purchase all or a part of the facility’s fixed or terminal price.  
Generally you can work around those issues to try and make sure 
you get a service contract.  If you make sure that the owner of the 
property bears those risks that are there.  And as long as you get 
those exceptions to apply, you should be able to get the service 
contract treatment.  The benefit of that is you would, if the 
partnership can get service contract treatment, then it could 
provide the energy subject to these restrictions on what you can 
and can’t do to a tax exempt entity or to a governmental entity and 
not lose the benefit of the investment tax credit.  As I indicated, 
there is a phase out of the investment tax credit.  And that phase 
out begins after 2019.  However, you get to ________ (inaudible) 
whether you’re subject to the phase out, whether you have begun 
construction.  And the IRS has provided guidance to the beginning 
of construction through a series of notices that they’ve issued.  
And I can give you the list of all the notices, but the essence of the 
notices on the beginning of construction is that they focus in upon 
two alternative taps.  First, whether there has been physical work 
of a significant nature.  If there has been, then you will be deemed 
to have begun construction.  This actually focuses upon whether 
you have actually done any actual construction of the project.  And 
it focuses in upon work on a portion of the facility that will involve 
the generation of electricity.  Therefore example, the notices 
indicate that work on, you know, for example the foundation of a 
wind turbine would work.  Work on the foundation of a solar facility 
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would work.  Work on the transmission of the electricity would not 
work, but work on the step up transformer that gets it from what 
comes off of the solar facility to bring into the electric grid would 
count.  So those are the types of things that you look at.  The other 
alternative, which to be honest the market place generally prefers 
is a 5% safe harbor, where you actually spend 5% of the cost.  And 
if you spend 5% of the cost that will be deemed to be the beginning 
of construction.  The other thing that the IRS has indicated it that 
in order to qualify under the beginning construction, the 
construction has to be continuous.  If you’re actually reading the 
statute, there is no such requirement, but the IRS has taken that 
position.  And they have said though in the notices that if 
completion is done before December 31, 2018 or 4 years after the 
calendar year in which construction begins, they will deem that to 
be continuous. Bonus depreciation is allowed for property that is 
acquired December 31, 2007 and before January 1, 2020.  What 
bonus depreciation is, is that you get in the first year at an asset 
displacement.  It is initially placed in service 50% of the adjusted 
basis as a depreciation deduction.  And so that accelerates tax 
benefits the company could want to use.  And so that is a true 
economic benefit, although in some deals, because of the risk that 
certain people have to take, some investors don’t like the bonus 
depreciation to be claimed. In order to take advantage of certain of 
the benefits that we’re talking about and the other benefit that we 
mentioned in the first live, which I haven’t added another slide is, 
you would get normal 5 year depreciation on this equipment.  All of 
these tax benefits are subject to potential limitations and they’re 
not specific limitations that are tied to this investment of a solar 
project, but just any investment.  Individuals are subject to at risk 
limitations and passive activity loss limitations.  There’s also 
issues of having sufficient bases in a partnership.  If the partner 
can’t deduct losses in excess of his bases.  There’s also capital 
account limitations under the Substantial Economic Effect Rec.  
And all of those things you have to work together to make sure 
your project fits within the parameters to allow the pass through of 
those benefits to the tax payer who wants the benefits.  And so 
that’s what you have to make sure you deal with as a practical 
matter.  These limitations make it very difficult for individual 
investors to invest in these projects and most of the investors are 
corporate entities.  They can more effectively utilize these benefits.  
When I say corporate entities, I mean the corporate entities would 
own the interest in the partnerships.  When you look at this and 
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you look at how or how somebody uses them, the investment tax 
credit, the depreciation all goes to the owner of the property or the 
owner for tax purposes of the property.  And so, if you’re a tax 
paying entity and you want to put in a solar facility and you’ve got 
sufficient tax liability that can be offset by these benefits, invest 
directly, a more efficient way of doing it.  Most of the people that 
have the money don’t necessarily or that have the desire for the 
equipment, do not necessarily have the tax liability.  And so other 
structures have been created in order to encourage these benefits 
to be utilized.  When I first started practicing in the early 80’s, what 
was a common way of doing this stuff was to do a thrift sale lease 
back transaction.  In the sale lease back transaction, you would 
have the user of the equipment acquire it, sell it before it’s placed 
in service and then lease it back for a period not to exceed 80% of 
the useful life of the equipment.  And that was a very efficient way 
to pass the tax benefits over to the investor.  The problem with that 
structure is, the investor had to own 100% of it.  So they had a 
larger investment.  In addition, they were taking the economic risk 
that at the end of the lease term, the property may not be worth 
much and they’ve got the risk as to that residual value.  The lessee 
or the user also had risk in that structure because if all of the 
sudden the property became very, very, valuable, then they may 
pay a very heavy price on renewal.  Years ago I represented a 
client that had a fertilizer facility and they did a sale lease back and 
when it came ….a very heavy price on renewal.  Years ago, I 
represented a client that had a fertilizer facility and they did a sale 
leaseback.  When it came up for renewal the first time, the fertilizer 
market was going crazy and they ended up having to do a renewal 
based upon a percentage of the profits earned.  With respect to the 
second renewal, fertilizer, if there was an overcapacity, the owner 
basically gave it away for free so they wouldn’t have environmental 
liability issues.  So, the sale leaseback had some issues on those 
risks.  The partnership structure tends to simply those risks.  You 
have the simple partnership where everybody owns it in a 
proportion but what you normally see is neither a flip partnership 
structure or an inverted lease partnership structure.  What a full 
partnership structure in large part looks at is it looks at a 
circumstance in which you have a tax equity investor and you have 
a developer, a former partnership.  What happens is, for a period of 
time the partnership sharing is one percent to the developer and 
ninety-nine percent to the tax equity investor.  So, what that does 
is it gives the large share of the investment tax credit and the 
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income loss allocation to the tax equity investor, giving them their 
economic incentive to participate.  At a certain point, generally 
after full realization of those tax benefits which has to be at least 
five years, there will be a flip.  That flip could be determined based 
upon an internal rate of return, based upon time, based upon a 
variety of things.  If that flip, based upon from IRS guidance and 
Revenue Procedure 2007-65, the developer ends up having ninety-
five percent and the tax equity investor has five percent; but 
essentially tremendously reduces the tax equity investor’s risks.  It 
also reduces the developer’s risk as to the fair market value at the 
back end, because generally tax equity investor wants to be out 
after all the benefits have been fully realized and a certain return 
has been realized by that tax equity investor.  So that structure 
would in fact give rise to that.  The more complicated structure, 
and if you really want to fall asleep spending time studying this, is 
essentially what’s quite often referred to as an inverted lease 
structure.  What that structure in large part does is that you have 
an owner lessor that own the asset and then it enters into a 
relatively long term lease arrangement with the master tenant 
partnership.  Under the tax rules, you are able to essentially sign 
the investment tax credit in a master-tenant partnership.  The 
master-tenant partnership will be allocated those tax benefits.  So, 
it’s a more efficient way of pushing the ITC up to an entity where 
the tax equity investor doesn’t have to quite invest quite as much.  
The master-tenant generally owns an interest in the partnership 
leasing it to the master-tenant.  By doing those structures, we’ve 
effectively passed most of the benefits to the tax equity investor, 
particularly the ITC.  The structure can be used in a variety of 
things.  You have to be a little bit careful about how you in fact 
structure these.  Part of the reason for doing it is because of the 
difficulties that exist with whether you really have a true 
partnership interest and whether you are really having that 
interest.  The ITT benefit that you talk about for the solar is similar 
to the ITC benefit for the rehab credit.  There was a case off 
historic boardwalk in which the court determined that the investor 
didn’t have a sufficient interest to be treated as a partner for tax 
purposes.  If they weren’t a partner they didn’t get the benefit.  The 
IRS has issued a revenue procedure for rehab credits that 
delineate what you need to do so that they won’t challenge you.  
I’ve listed those down on this slide.  The developer partner must 
have at least a one percent interest at all times.  The tax equity 
must have at least a five percent interest in everything material.  
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The tax equity investor’s interest must constitute a bonafide equity 
interest with reasonably anticipated return.  Intention on the 
partnership net income gained and loss and is not substantially a 
fixed amount.  The tax equity investor’s return may not be reduced 
to unreasonable developer fees.  So you can’t train backdoor 
taking away the benefits.  If the master-tenant sublease structure 
utilize but may not be done with related parties.  The tax equity 
investor must contribute twenty percent of investment prior to 
placement service.  At least seventy five percent of the total capital 
investment must be fixed in amount before placed in service.  The 
developer can’t make certain impermissible guaranties, such as 
insuring they’re going to get their anticipated tax benefits.  There’s 
limitations on these abilities of the developer to make loans to the 
tax equity investor.  The tax equity investor may not have a put 
right at higher than the then determined fair market value.  They 
can’t have it at call right.  They only have a call right at the then 
determined fair market value at the time of exercise.  Those are the 
basic parameters of how these structures generally get put 
together.  And now I’d like to turn this over to Chauncey so that he 
can talk about the marketplace.   

Chauncey Lane Thanks, Jason.  As an emergence on acquisition and capital 
markets attorney.  Part of what I do is watch the market to 
anticipate there being a need for my services.  Right now in the 
fully development marketplace in the utility marketplace generally, 
there are two company drivers of any activity right now.  First, 
there are ______ of energy prices that the marketplace has kind of 
like experiencing.  Second, the once in a lifetime changes which is 
the lives of utility scale where Noble Energy distributed energy 
resources and technology driven customer energy empowerment.  
In this environment, companies are seeking stable revenues in 
rates of return inherent in regulated utilities which is what we 
found with the Exxon Pepco merger earlier in 2016.  But what 
they’re also seeking now, opportunities in the emerging 
businesses of wind and solar power to distribute energy 
management and customer energy services.  One of the primary 
drivers of the solar market is the ITC that Jason just walked you 
through.  As we see with the ITC being extended, the solar 
development market is taking on kind of a new resurgent that 
relates to relying on the ITC for purposes of financing.  Obviously, 
there would probably still be some bank debt involved in that, 
either on top of subordinated to, the tax equity investor.  But 
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nonetheless particular in the utility space, solar is really taking off, 
and its projected to continue to take off in the 2017 and beyond.  
As I indicate here on the slide, solar is expected to remain a double 
digit zero watt annual market for the remainder of this decade.  The 
extent to which it exceeds current projections hinges on the 
growth of non-renewable portfolio standard utility procurement as 
well as distributed solar ability to grow in a more fragmented rate 
design and metering policy landscape.  Much of that is driven by 
as we move away from fixed costs that are taking place in a 
number of markets right now.  In Q3 2016, the US solar market 
installed 4,143 megawatts of energy, up 191% over Q3 2015.  Most 
notably, more than 75% of the Q3 2016 installation total came from 
the utility PV segment which posted its largest quarterly total of 
more than three gigawatts and made Q3 the largest quarter ever 
for the US solar market.  Altogether, US solar installations sold 
60% of new electric generating capacity additions in Q3 2016.  A 
record quarterly market share.  The remainder of 2016 was on track 
to break Q3’s inflation record.  Due to more than 4.8 gigawatts of 
utility PV expected to come online.  However, more than 50% of 
their original utility PV pipeline incentive for 2016 was successfully 
pushed out into 2017 or later, primarily as a result of the ITC 
extension.  We’ll see the impact of that as we go through some of 
these slides where I have some charts to kind of show you what’s 
taking place in the marketplace.  As we see here, in Q3 2016 we 
see a spike, particularly in the utility segment.  Is really taking off 
in 2016.  That was largely due to a rush to get construction 
completed to take advantage of the ITC at the time.  Of course, that 
quarter was well before there had been confirmation that the ITC 
would be extended.  So that’s what we see taking place in 2016, 
particularly in Q3 2016. And as I mentioned, Q4 is expected to be 
on par and probably likely exceed the Q3 performance as a result 
of the ITC deadline that was looming at the time. However, and as 
you will see on a later slide, when the ITC was extended, much of 
those projects were pushed over into 2017, which as a result has 
2017 having similar projection but 18’ will see a bit of a leveling off 
as developers kind of have some breathing room to complete 
projects and have a more deliberate process to go through to take 
advantage of the ITC through 2021. Heading into 2017, several key 
trends were shaped in their turn utility PV market outlook. Most 
importantly, the 2017 outlook has increased due to additional 
project spill over and less evidence of project cancellation. 
Especially in markets outside RPS mandate. A total of 55% of 
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projects targeting 2017 operation were pushed out from 2016. 
Equally important, over 70% of the 2017 project pipeline comes 
from procurement drivers other than utilities procuring PV to meet 
Lenovo Energy portfolio standards. Procurement via PERCA is 
expected to overtake RPS as the larger driver of solar in 2017 as 
developers leverage avoided cost rates in North and South 
Carolina, Oregon, and Utah. Utilities, particularly in the Southeast, 
continue to voluntarily secure solar to add to their portfolio as a 
hedge against natural gas prices. Lastly, there is a growing 
demand from corporate uptakers in California, Texas, and PJM 
markets, along with community trust aggregators in California. 
Underlying these geographic demands of procurement trends, it’s 
a low price environment for utility PV with recent PPA’s being 
signed as prices between 3500 watts an hour and 50 megawatts an 
hour. So as we see on this chart, which is showing us the solar 
installation forecast for 2010 to 2021, the utility segment continues 
to be the primary driver. With non-residential PV and residential PV 
lagging behind slightly, but still being on par with what had been 
taking place in those particular markets early on. As we see, 
however, moving from 2016 into 2017, because of that sell off, 2017 
is pretty close to what the forecast was and what took place in 
2016. However, starting in 2018 there would – it is expected that 
there would be some leveling off again as there is more breathing 
room for utilities to interconnect the development that’s been put 
in place. Again, as Nathan mentioned with the ITC expiring – rather 
dropping off at the end of 2021 – we see a peak in 2021 as 
developers reach to make that deadline of getting that 
construction in place in time to take advantage of that higher tax 
credit in 2021 before it jumps off in 2022. This chart shows solar 
installation forecasts by segment from 2019 to 2021. Again, as we 
can see here utility continues to be a strong driver compared to 
the other segments. Although we do see that nonresidential and 
residential PV are kind of stabling out and maintaining a relative 
stable performance going into 2018, 2019, as well as 2020. And just 
to give you some statistics regarding the performance of the 
residential PV market and the nonresidential PV market in 2016, 
the residential PV market is currently down 10% from the 2nd 
quarter of 2016; however, it’s up 2% from 3Q, 2015. The 
nonresidential PV space up 15% from Q2, 2016 and up 37% in Q3, 
2015. So those markets are also kind of – are also driving along 
but as we can see in a number of these charts and in many 
forecasts out there, the utility segment is expected to be the 
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largest driver. This chart shows the full impact of the ITC and how 
the ITC extension impacted the projections that were out there 
when the ITC was extended. As you can see, without the ITC, 2016 
was a peek and it would have leveled off substantially going into 
2017 and beyond, including in the utility segment, which is 
currently the largest driver. However, with the ITC, we see that the 
utility segment takes off, levels off a little bit in 2018, as expected – 
again, there’s a little bit more breathing room there but really takes 
off and hits a peak in 2020 and going into 2021 before that ITC 
drops to that lower rate.  

In 2017, while the residential, non-residential, and non-residential 
PV market are both expected to grow year-to-year. US solar market 
is expected to drop just as low as 4% on an annual basis. That 
means in 2017, and parts of projection and forecasts is due to the 
growing number of utility PV projects that pushed out conclusion 
dates from the second half of 2016 into 2017.  As mention, the 
extension of the ITC has enabled nearly six gigawatts of utility PV 
that has fell over into 2017. Latin utilities with the necessary 
breathing room and connecting eight gigawatts pipeline utility PV 
currently in the construction.  

By 2019, US solar expected to resume year-to-year growth across 
all markets and by 2021, thirty states in the US will be one-hundred 
plus megawatts annual solar market. With 20 of those states home 
to more than one gigawatt of operating solar PV. 

And with that, I’ll stop and open it up to questions. 

So we have a question that just came in. Jason, I believe this one 
would be directed to you. The question is: for the 5% safe harbor, 
the calculation is only using cost for the operating facilities to 
qualify for ITC, i.e. not transmission facilities which don’t qualify. 
Is that correct? 

Jason Reschly Yes. It is the ITC eligible type property that would in fact be what’s 
there that you have to take into account. 

Chauncey Lane Thanks. We have a question here: any special rules with respect to 
a crowd funded project of investors? Multiple tax liabilities? 

Jason, do you have a read on that? 
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Jason Reschly The biggest problem I would guess with most crowd funded is that 
it would generally be individuals that would be doing it and the 
problem with individuals investing in a project like this is the 
series of limitations that exists on being able to take advantage of 
it. The passive activity loss limitations and things of that nature. 
Those would probably be the major issues about limiting that. The 
other thing that would potentially have negative implications is a 
change in the law regarding whether the partnership is liable for 
audit adjustments and some stuff like that with the recent piece of 
legislation, but crowd funding I think would be somewhat difficult. 

Does grading or land mass and work count for commencement of 
construction? 

Generalized land grading is generally not deemed to be that. 
However, to the extent that it is specific for foundations or 
something of that nature, that would probably be treated as part of 
the cost of the equipment and their floor could be added. But you 
would have to be careful to make sure that it was really tied to the 
equipment as opposed to just general land grading. 

Chauncey Lane Thanks. We got a question regarding the forecasts and whether 
they are available by state?  

Yes, the forecasts are available by state and I have some of those 
forecasts and I will push those out to the group. However, the 
complete forecast report is available from GPN Research at a fee. 
But I am happy to share the state by state forecast that I do have 
and I will get with our webinar coordinator and get those 
distributed out. 

Jason Reschly The next question is whether the 5% ongoing minimum investment 
for equity investor is for the inverted lease or the flip structure? 

My memory is that it is for both that you have to have that 
continuing investment and I’ll see if I can pull up and confirm that 
but my memory is that it is both. 

Are disputes with manufacturers typically resolved? Chauncey? 

I’m not sure exactly the nature of the question as to what disputes 
one is dealing with. I mean - 
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Chauncey Lane I personally don’t have a read on that particular questions. I 
imagine that the question is that is it relating to the structure of the 
ITC – the tax equity investment. And what happens if there is a 
dispute in terms of how that is structured between the installer and 
the manufacturer, but I’m not entirely sure on that one. But we are 
happy to follow up on that one with an email. So we will follow up 
with more information on that. 

Jason, can you recommend books or articles that provide 
additional insight on the ITC? 

Jason Reschly Good question. I think there is actually a DNA portfolio that 
probably addresses a bunch of these issues. There’s a lot of 
material out there that talks about these types of things. I would 
suggest most people might not want to read the code unless they 
have a pillow close by. But we can see if we can throw some stuff 
to get some suggestions. 

Chauncey Lane And speaking specifically to the performance of the solar industry 
and the market forecast, that information is typically aggregated by 
GTN research and the Solar Energy Industry’s Association. Both of 
those entities have websites where that information is maintained 
and is easily accessible. 

Jason Reschly The liquidated damages provision – the suggestion is that there 
are liquidated damages provisions and procurement contracts 
quite often in dealing with those issues. 

Okay. Well that takes us through all of the questions that we have 
received. Thank you for joining us for our program today. We hope 
the information provided was helpful for you and your 
organization. If you have not already, please click on the survey 
icon at the bottom of your screen to complete our short survey. 
Your feedback assists us in providing quality future programs. As 
a reminder, this program has been approved for Colorado, Illinois, 
Iowa, Missouri, Nebraska, Tennessee, Texas, and Wisconsin. 
Continuing legal education credit. California and Virginia credits 
are pending. A recording of the web cast will be available 
tomorrow for watching and sharing. Once available, a link to the 
recording will be emailed to you, along with a certificate of 
attendance. This concludes our Webinar. Thank you. 

 


