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Stephen Lemmon One day you see oil going up, going up, going up and then all of a 
sudden, one day it falls 5%.  And then a day after that, you saw 
companies like Exxon that will climb their way back up to $90 a 
share.  All of a sudden it falls to $85 a share.  And so I think that if 
anybody tells you with any certainty where oil is going to be in a 
year, they’re crazy is what I think.  So we’re not out of the patch 
just yet, is my guess.  I guess the background in what you’re 
looking at is companies that have significant debts. And this chart 
shows for some of the companies that are out there in the market, 
how much debt they’re carrying compared to how much money 
they’ve made in 2016.  Now maybe that’s unfair because 2016 was 
a pretty bad year for most people in the market, in oil and gas 
market.   

Very significant debt that’s out there, most of the companies that 
are well managed worked very hard to decrease debt.  Last year 
they didn’t have a lot of opportunities to decrease debt, but they 
certainly worked at it.  I’m not sure if they were all able to decrease 
it enough.  Leading to the problem that there is a lot of money 
that’s out there in oil bill bonds still and I wrote many of these are 
technical default.  I think that you can make a case to the one point 
that last year most of them were in technical default.  And this is 
still a chance for the entire market in having some for sales.  The 
funny thing that’s happened, and we’ll talk about kind of some 
case studies here in a little bit, the funny thing that surprised me in 
2016 was that we thought there were going to be more for sales 
inside or outside of bankruptcy of assets.  What we found was that 
because everybody was scared to death, most of the times they let 
those assets remain in the hands of the debtors because nobody 
else really wanted to buy them at a price that was ________ to the 
creditors. And so the creditors mostly let debtors and debtor’s 
management continue to work with assets through the year.  I 
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think influenced with the fact that early in the year, there were 
some tremendous write-offs that were taken on some of the oil 
company cases.  And with the creditors got creamed along with 
the debtor itself and so, as a result, they just sort of shut their 
eyes, crossed their fingers, and wished for the best.  That’s sort of 
where we are.   

I think you’re going to have more default through the year.  I think 
the consistent and part of the election was that we were halfway 
through the downturn and low business that we would have 
continued big problems in bankruptcy for at least another two 
years.  I think that there is more optimism in the oil business since 
the election.  When you talk to those people of why they are 
optimistic, I’m not sure that the reasons for their optimism will 
reflect anything other than just the fact that most of them were 
republicans.  But we will see.  I think that you’re going to have 
some more defaults that occur this year.  So maybe we’re not 
halfway through the process of the down turning the oil business if 
these guys are right, but then that means that we’re three-quarters 
or two-thirds of the way through but we’re still are going to have 
continued disruptions in the industry before things turn around.   

And so, with that, I’ll turn it over to Marshall and we’ll start talking 
about some of the issues that occur in these bankruptcies.  

Marshall Turner Thank you, Steve, for that overview.  So we’ll discuss that our firm 
has been involved in a number of cases over the past few years 
and we’ll discuss a couple of cases, the Ultra Petroleum case and 
the Peabody Energy case, which is a cold case here in St. Louis 
with regards to some discreet creditor issues.  In particular, with 
regards to Ultra, our client was able to _______ renegotiate the 
terms of a pipeline and gathering facility lease.  In the Peabody 
case, we’re co-counsel on a matter that involved our client’s 
termination of a very large coal supply agreement under the four 
contract provisions of the bankruptcy code, which are technical 
but very powerful tools for any borrower that is a non-debtor 
counterparty.  To an agreement that can be characterized as a four 
contract.  And then finally, we’ll discuss just some discreet issues 
to spot whether in regards to oil and gas leases and pipeline 
contracts, particularly in the context of the recent Sabin cases of 
Southern District of New York.   

On Ultra, the background facts were that our client has entered 
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into a sales leaseback transaction with the debtor on a pipeline 
and facility for gathering and separation of natural gas.  The terms 
of the lease were requiring the debtor to make payments of twenty 
million dollars a year through 2027.  The debtor, understandably, 
wanted to figure out if it had leverage to renegotiate the terms of 
that lease.  What it tried to do was come up with, or concoct a 
scenario where there was a variable alternative for the debtor to 
access the pipeline in gathering facility of another market 
participant.  The issue that the debtor faced was that there was no 
issue in this particular case.  At the least in question was a non-
residential rural property lease.  And under the bankruptcy code, 
there’s a maximum of 210-day period in which the debtor must 
make the decision to assume or reject.  And that’s a hardline, 
there’s no going beyond that date without the express written 
consent of the non-debtor party to that lease.  In discussions with 
the debtor, and what ultimately became mediation, the debtors 
argued that they did have a commercial alternative to replace this 
pipeline facility or lease.  They acknowledged that they could not 
do that within the 210-day period, but that they would need an 
additional six months after the 210-day period expired and during 
that time period, they would be able to secure a commercial 
alternative and be able to switch over their wells to this kind of 
parallel facility.  In their viewings with the creditors committee 
prior to our material involvement of the case, the debtors have 
been required by the committee to provide a business plan.  They 
had fought tooth and nail, they didn’t want to provide one, they 
argued that it was too early to do so, but they were required to do 
so.  The information that business plan became very important and 
useful to us in filing a motion seeking the appointment of a check 
full of entrusted deed or the dismissal of the case.  And we use 
some of the information that they have provided in that business 
plan to bolster our arguments.  Long story short is that motion to 
dismiss or appoint capital of trustee ended up going to mediation.  
During mediation and, Steve, you can comment on this because 
you have a more personal knowledge of this.  The parties and the 
mediator basically did not believe that the argument of the debtor 
will be able to get an additional six months was in any way credible 
and it certainly flew in the face what expressly set forth in the 
bankruptcy code.  So long story short is the debtor ended up 
assuming the lease with any reduction or rents which ended up 
being a very good result for our client in that case. 
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Stephen Lemmon So let me make – Oh, I’m sorry, Marshall. Go ahead. 

Marshall Turner Go ahead, Steve. 

Stephen Lemmon I was just going to make a couple of comments.  Our client was 
also able to get a guarantee from the parent company and was able 
to extend that guarantee by about four times and so really an 
increased and improved its position there. Our client agreed to 
support the plan of reorganization as part of this, and part of this is 
the debtor needed some allies. I have two comments about what 
happened there, and I think at Ultra – In bankruptcy cases are just 
like football games or wars, and that is – Was it Lincoln who said 
that generals are always fighting the last war or the last battle? 
Maybe it somebody other than Lincoln.  Anyway, when people get 
involved, participants get involved in these big bankruptcies, they 
always kind of look at what happened in the last case and what the 
return to the creditors was.  What was different about, that maybe 
the facts there were or, you know, the way the documents were 
written in that particular case.  And one of the other things they 
look at is, you know, what’s the ability of management to, you 
know, what’s your faith in management to remain in place.  One of 
the things that happened in Texas at least in the last 15 years and 
particularly in the last 10 years is you had a lot of people become 
senior management CEO’s of companies that were able to talk 
their way into getting several hundred million dollars in debt or a 
billion dollars in debt or sometimes, you know, more than a billion 
dollars’ worth of debt.  And they mostly got, were able to achieve 
that result not because they were really good at running their 
business, it’s because they were really good at talking people into 
loaning them a lot of money, you know, immense amounts of 
money.  And what we saw in one case, you know, early last year 
was, and it was one of the first cases to file and one of the reasons 
that everybody look at this case is, this company had to file 
bankruptcy when oil was a hundred bucks a barrel and it was a 
company called Endeavor which had a lot of operations in the 
North Sea, but then also places in the United States.  And 
Endeavor was a case where you had management that was I think 
interested in management.  And so in Endeavor they got involved, 
that some of them maybe, their management had been a little 
reckless with the way they had approached their business.  Their 
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creditors forced the situation where they forced sales of some of 
the assets, but they did it in a dramatically declining market.  And 
so those sales got off, I guess in late Summer of 2015 which was 
still before the meltdown that occurred around Thanksgiving of 
2015.  But as a result, you saw, you know, big bond holders that 
had come in and bought large positions, post default that, you 
know, ended up, even knowing that they bought it at a discount, 
they ended up walking away with about six cents on the dollar on 
their investment in buying a defaulted bond.  That sort of scared 
everybody.  Then we got into a situation around Thanksgiving 
where prices really were continuing to fall a lot and so as these 
other companies came into bankruptcy, they a, you had a lot of 
creditors who said, I may hate management, but I don’t want the 
assets.  I don’t want to take the assets and force a sale.  And that 
was interesting.  The other thing I’ll point out about Ultra is, believe 
it or not, they had no payment defaults on their bonds, they just 
hit, they were in technical default on everything.  And so in Ultra, 
you had a group of bond holders, again some of them who had 
purchased the bonds post default, but who did it for the purpose of 
declaring a default and seeing if they could force a better deal.  
And that case is not over yet.  Alright, that’s all I have to say. 

Marshall Turner Yeah, my understanding is that bank confirmation is coming up at 
some point and they’re probably are numerous issues associated 
with that.  But that’s for another day. 

Steve Lemmon Right.  The disclosure statement is set for next week and I expect it 
to be approved. 

Marshall Turner With regards to another creditor tool that can be used by non-
debtor counter parties.  There’s a general rule in bankruptcy that 
provision in a contract that says that the contract can be 
terminated upon bankruptcy filing by either party is not 
enforceable.  There is a exception to the rule which is very 
powerful.  It involves among other things Forward Contracts.  
There has been lots of litigation on forward contract issues within 
bankruptcy cases.  There is very little case law.  Many of these 
issues or they often get resolved either in an adversary proceeding 
or at the court house steps in connection with a plan.  What the 
Forward Contract exceptions provide is that if there is an off-
exchange privately negotiated contract for the purchase or sale of 
a specified amount of a commodity and natural gas clearly fits the 
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bill that provides for payment and delivery on a specified future 
date then that will typically be viewed as a Forward Contract.  Then 
if the parties to that forward contract are deemed to be Forward 
Contract Merchants and this an area where there’s actually very 
little case law as to what constitutes a Forward Contract Merchant.  
That’s a person whose business consists in whole or in part of 
entering into Forward Contracts as or with merchants in a 
commodity.  And if you read that once again, you’ll see that it’s a 
circular definition.  I could make an argument that I individually do 
business with a, you know, Merrill Lynch or Goldman Sachs, 
somebody whose brokering derivatives on commodities or 
something else and I can make the argument that I’m a Forward 
Contract Merchant because I’m doing business with a Forward 
Contract Merchant.  And so it’s potentially very expansive.  And it 
is a powerful tool.  In the Peabody energy case, we represented a 
client who actually had settled their issues over this past weekend.  
Our client was a counterparty to a Coal Supply Agreement for a 
power plant in Arizona.  The agreement provided for the purchase 
of coal for a period of a little over 19 years.  And it was, without 
going into the details of the contract which are confidential, they 
were substantial sums of money required to the substantial 
amounts of coal required to be purchased in the neighborhood of, 
you know, many hundreds of millions of dollars over 19 years.  
Shortly after the bankruptcy counsel, the client terminated the 
contracts under the Forward Contract provisions.  And within a 
short amount of time, the debtor filed a separate adversary 
proceeding arguing among other things that in terminating the 
contract the non-debtor party, our client, had violated the 
automatic stay and seeking damages for that.  And also arguing 
that there had been breach of confidentiality provisions under the 
CSA’s and also seeking damages for that.  The main argument that 
the debtor was making in support of its argument that these were 
not Forward Contracts and the parties were not Forward Contract 
Merchants were kind of interesting.  Coal is a little bit of an odd 
commodity in the sense that the various mines of coal all mine 
different grades.  And power plants are set up within a regional 
proximity of the mines that are close by and are specifically 
tailored to burn that type of coal.  My understanding is and I’m not 
a expert on this, it is possible to retrofit a coal plant to burn 
different types of coal, but that’s very difficult and expensive.  So 
one of the arguments that debtor made was that the coal was 
“berspuk coal”.  That it’s not a commodity and it’s not able to be 
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traded on any, you know, on any regular exchange.  It’s a little bit if 
a weird argument in the sense that the actual definition of a 
Forward Contract requires an off-exchange traded commodity.  But 
the heart of their argument was that it’s not a commodity, it’s a 
customized product.  The other argument they made was that our 
clients being the end users of the product, that is they were 
burning the coal to create power, were not merchants. And they 
relied on a case out of Texas, out of the 5th Circuit and it’s one of 
the few cases that discusses this and has a holding on it, Demarit 
case and that case held that a end user of the product was not a 
merchant under the Forward Contract provisions.  But other than 
that 5th Circuit case, they didn’t really have any case law support 
on that.  Long story short, we ended up in mediation, several 
rounds of mediation.  The third round of mediation after a lot of 
discovery by the parties, ended up in a pretty favorable result 
where the agreement is going to be modified with substantial 
economic benefits to our client over a period of years.  So, the 
long story short on this is that the Forward Contract provisions are 
a very powerful tool that may or may not get you out of a contract 
depending on what the client’s end result, end goals are.  And can 
certainly be used to renegotiate the terms of the contract for a 
favorable result.  To that end, when your clients or borrowers are 
entering into agreements that might be susceptible to 
characterization of the Forward Contract, we can certainly provide 
assistance on some drafting provisions to go in there to a, 
depending on what arguments you want to be making in the event 
of a bankruptcy that can be used to help those arguments.  So 
there’s a lot of forward thinking that can be done on these very 
long term contracts to anticipate future issues.  With regards to oil 
and gas leases, things to just bear in mind and to pay attention to.  
An issue that arises is whether the mineral interests from the 
leases are actually a property of the estate or not.  The answers to 
that depend on the large number of variables and among those are 
whether the lease, whether it’s a mineral interest or whether it’s a 
working interest or royalty interest.  The language in the leases 
and of particular importance, what state law or what state the 
mineral interests are located in.  And so with regards to all those 
issues, we can provide assistance on tailoring the result to help 
whether we want to make the argument that the mineral interests 
are or are not property of the estate. 
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Steve Lemmon I just want to say one thing and that is forever in the market you 
had land men who drove around and went to the land owner and 
they leased the mineral interests from the owner, right.  They paid 
the owner or they leased the interest from the owner, they paid the 
owner a royalty and then they, you have this lease and then you 
turned around you sold off pieces of it to working interest owners.  
And you used standard contracts that were doled out in carbon, 
you guys kept a box of them in the back of their Ford LTD when 
they drove around signing these up.  In the Texas Supreme Court, 
and all of the other states that were oil and gas states had 
construed pretty much every word, every phrase in those leases.  
And so all of the market participants knew exactly what was out 
there.  And what happened was these guys started driving around 
with laptops and they’d come to a, you know, a land owner who 
would say, sure I’ll lease you this land, but I want this provision in 
there.  You know, it could be anything from don’t come within a 
hundred yards of my special pink cow to, you know, if my uncle 
dies then this happens.  And so, with some of them you don’t have 
to worry about this with the lease that, you know, Exxon did, right?  
But with some of the lower tier companies, the land man would say 
okay.  He’d type it up, you know, they’d sign it and it would out 
there.  So what’s happened is that now you’ve got some language 
that has not been construed by the states and you may have some 
open issues as to whether or not the proceeds of the sales of a 
mineral interest are a property of the estate.  And it’s never, it has 
not been tested by the courts in this go around, but at some point 
you will find that there’s going be a case where a bank is going 
say, no the debtor has that money or the creditor’s committee is 
going say, no that’s the debtor’s money and the debtor can’t make 
these monthly payments or at least for the first month or three 
months that it was holding the money to the working interest 
owner.  And that’s going be big deal.  It also might mean that the  
banks aren’t secured in what they think that they’re secured in 
when they have loaned money to the and taken the mineral interest 
as collateral. 

Marshall Turner And then the final issue we’re going to discuss real quick and then 
we’ll open it up for a couple of minutes of questions is the Sabine 
decision.  It’s an important decision and its raising a lot of issues 
in comparable case that are not yet resolved.  But the ultimate 
question there is whether or not a Pipeline Contract is rejectable.  
Sabine was a decision of a Southern District of New York 
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Bankruptcy Court interpreting Texas contracts.  And the court 
there held that the agreements did not comply with Texas Real 
Property law requirements to create real covenants that run with 
the land.  The argument was that the contracts incorporate 
covenants that run with the land and are therefore not rejectable in 
bankruptcy.  The Bankruptcy Court for the Southern District of 
New York rejected that argument and held that the contracts could 
be rejected by the debtor, a debtor friendly outcome.  And in that 
opinion, she raised a number of issues as to why certain 
provisions of Texas law had not been complied with.  There is a 
case which is, at least Steve’s got some familiarity with this as well 
called Sandridge.  And Sandridge is a case in Texas which is 
addressing some of the same issues as Sabine and as I believe 
some fairly widespread feelings that it may come out with a result 
that is opposed to Sabine.  Is that correct Steve? 

Steve Lemmon That is correct.  I mean I -- let me say that the New York judges’ 
statement regarding Texas law was generally correct.  And that is 
that Texas law is not absolute, that just because you say this lease 
runs with the land, that doesn’t mean it runs with the land.  I know 
that there are reasons that the market participants sometimes 
don’t, you know, the pipeline company doesn’t’ want to put in 
there, you know, something that makes it an absolute dedication of 
the real property so that it runs with the land.  You know that 
makes it harder to capitalize the lease but I think that there are 
going to be some nuances that are going to be teased out on this.  
I’ve noticed there have been a decent amount of pressure on the 
Texas courts by pipeline companies to try to come to a different 
result.  I know that some of the judges are sympathetic to that.  I 
don’t see Sabine just being wholesale renounced by the Texas 
courts, but I think that they will start to find some exceptions 
where it’s deemed to run with the land and therefore it is not 
rejectable.   

Marshall Turner Thanks Steve.  We’ve got just a couple minutes left on the program 
and we’ll open it up to any questions that any of the parties on the 
phone have.  I don’t see any questions in our little dialogue box so 
with that Steve unless you’ve got anything further to add, I’ll close 
this webinar out. 

Steve Lemmon No, thank you Marshall and if anybody has any questions that 
occur to them later, feel free to email Marshall or me and we’ll be 
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happy to respond. 

Marshall Turner Agreed.  Thank you for joining us for our program today.  We hope 
the information provided is helpful for you and your organization.  
If you have not already done so, please click on the survey icon at 
the bottom of your screen and complete our short survey.  Your 
feedback assists us in providing quality further programs.  As a 
reminder, this program has been approved for Colorado, Illinois, 
Iowa, Missouri, Nebraska, Tennessee, Texas and Wisconsin 
Continuing Legal Education credit.  A recording of the webcast will 
be available tomorrow for watching and sharing.  Once available, a 
link to the recording will be emailed to you along with a Certificate 
of Attendance.  This concludes our webinar.  Thank you very much 
for attending.  Thank you. 
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