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Toni 
Blackwood 

Hello everyone, this is Toni Blackwood.  I’m an attorney with Husch 
Blackwell’s immigration group.  We’re excited to be talking with you today 
about the new Form I-9 – how to complete it, how new rules affect the Form 
I-9 compliance and some related details.  Before we begin, I’d like to cover 
a few housekeeping items.  At the bottom of your audience console are 
multiple application icons for your use during the program today.  I’d like 
to take a minute to highlight a few of these key icons for you.  If you have 
any questions during the webcast, please submit your questions via the 
question box.  We’ll try to answer all questions during the webcast today 
but if a fuller answer is needed or if we run out of time, we’ll answer 
questions later via email.  We really appreciate audience participation and 
we encourage you to submit questions.  There is also an icon to assist with 
your viewing preferences.  Therefore, please note that you can expand 
your slide area by clicking on the maximize icon on the top right of the 
slide area or by dragging the bottom right corner of the slide area.  If you 
have any technical difficulty, please click on the yellow help icon, that has 
a question mark and it provides information about common technical 
issues. 

A copy of today’s slide deck is available on the resource list icon that 
looks like a green folder at the bottom of your screen.  There you’ll also 
find other materials related to today’s program such as a copy of the new I-
9 and the new instructions. 

This program has been approved for Colorado, Illinois, Iowa, Missouri, 
Nebraska, Tennessee, Texas and Wisconsin continuing legal education 
credit and for HRCI SHRM recertification credits.  A recording of the 
webcast will be available tomorrow for watching and sharing.  Once 
available a link to the recording will be emailed to you along with a 
certificate of attendance. 
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So today’s discussion will center around recent changes in I-9 compliance.  
We have a new form, we have some new regulations to talk about.  Our 
discussion won’t be a detailed discussion about how to fill out every blank 
on the form itself because a lot of that has not really changed but we will 
look at the form.  However, as I said before, we welcome your questions 
even about specific I-9 challenges that you’re having so feel free to ask 
those questions as well as those aimed at the broader changes that we’ll 
be talking more about today.  But just as a little review, let’s talk about the 
I-9 itself.  Why is it relevant, why are we talking about it.  The I-9 was 
initiated back in the ‘80s with the advent of the Immigration Reform and 
Control Act which we call IRCA.  That act prohibits employers from hiring 
and employing people who are not authorized to work in the U.S. and of 
course this is the subject of a lot of political discussion and a lot of the 
reason that we have the illegal immigration across our borders is because 
we have jobs for folks.  We want to be sure that the people who are talking 
our jobs are authorized to take them.  And the I-9 system is the system that 
Congress implemented back in the ‘80s to be sure that that happens. 

The I-9 Form requires employers to verify the identity and the employment 
authorization for all new employees and to record it on the I-9 Form.  So 
this is a very basic requirement that has caused everybody a little bit of 
headache over the years.  We have a new form to do this with and we’re 
going to talk about that today.  Failure to take care of an employer’s 
obligations under the I-9 system to go civil penalties, including fines and 
criminal penalties for those who knowingly hire or assist in hiring 
unauthorized workers. 

To get started, let’s have a question.  This will help us get to know all of 
you a little bit better and help us in our discussion today.  So tell us how 
familiar you are with the I-9 process.  What part do you play in this at your 
organization?  Maybe you’ve never completed a Form I-9 before you you’re 
going to be responsible for it or you usually provide people who are 
responsible for it.  Maybe you’ve done a few but you don’t really have a 
grasp, you’re just drafted every now and then and you fill like you need to 
know it a little bit better.  Maybe you have to do it pretty often and you’re 
pretty familiar with the process.  Maybe you’re the person at your 
organization who does it and you do it all the time. 

So it looks like we have kind of a mix.  A lot of people who are pretty 
familiar with it and do it occasionally and then people who do it sort of all 
the time.  Okay, that’s good to know.  Let’s start by talking about terms.  
The Immigration and Customs Enforcement Agency, part of the Homeland 
Security – we call it ICE – is the Federal agency that enforces the I-9 
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process.  These are the folks who visit your workplace and look over your 
shoulder to be sure that unauthorized workers are not in your workplace 
and that you’ve done your I-9s correctly.  They have coined some language 
over the years that it’s helpful for all of us to know and use because it 
helps understand how the process works and using common language, of 
course, let’s us talk to each other it easier.  So, let’s discuss the main 
types of violations that ICE imposes on people for the I-9 process.  They 
are categorized as either substances or technical.  And the difference 
between them – the practical difference from our standpoint is that 
substantive violations, although they may be corrected, they never really 
go away.  You can still be fined for them and some ICE’s ban point a 
substantive violation in filling out or participating in the I-9 process is that 
the violation may lead to the hiring of unauthorized workers.  So the 
employer is just not getting any information that it needs in order to avoid 
that bad result.  

An example of a substantive violation in the I-9 process is failure to timely 
complete a part of it which happens a lot.  We’ll talk about this a little bit 
later but it’s very common for the employer to sort of drop the ball at the 
time that they’re supposed to be doing their part or to let the employee’s 
section go too long before it gets done.  A failure to obtain the employee’s 
signature, to complete reverification when it’s required, failure to be sure 
that the employee states whether that person is as citizen or a lawful 
permanent resident and so forth.  There are things about the form that 
even though you may go back and fix them later, you can’t really fix them.  
You may mitigate your finds but the violation never really goes away.  On 
the other hand there are technical violations.  These are errors that are 
made to the form as it’s being completed – and that can be fixed and really 
should be fixed because if you fix them in a timely way when ICE asks you 
to, you will not be fined for them and you can make them right on the face 
of the form.  Those are technical violations.  So we have two kinds and 
there’s a vast difference between them. 

And then we have the flip side of IRCA which is a prohibition against unfair 
immigration-related employment practices.  There are really two main 
categories of those types of violations.  One is just plain old discrimination 
with respect to hiring and firing and recruiting based on a person’s 
national origin or citizenship status.  IRCA covers employers that are 
smaller – for national origin purpose that are smaller than those who are 
covered under Title 7 and it also created the prohibition on the basis of 
citizenship that did not exist before.  At the same time you’re required to 
collect documents in the I-9 process.  You are also prohibited from doing it 
in an abusive way.  And when you violate any discrimination provisions of 
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IRCA, you may commit what they call document abuse.  You may request 
more or different documents from one of your employees, you may reject 
documents that reasonably appear to be genuine and require the employee 
to produce something else.  You may specify what kind of document that 
you want or an employer may prefer one document over another that an 
employee may offer up.  So we can talk about this a little bit more in depth 
a little bit later but just so you know as we discuss it what the terms mean. 

We have had a number of changes in the last few months in the 
immigration world.  And one of the ones that hits all of the employers 
everywhere in the pocketbook is the increased penalties for violations 
associated with the Immigration Reform and Control Act.  There’s a very 
detailed system of penalties for violations of the Form I-9 process, both on 
the enforcement part, the compliance part and the age discrimination part.  
There is actually a graph and there are factors that the ICE agency 
considers in imposing a fine.  And so back in the good ole days before 
these fines changed about a couple of months ago, the fines, as you can 
see displayed on this slide – the fines for failure to comply with I-9s used 
to be $110 per form.  That is if you committed a substantive violation, not a 
technical one but a substantive one or a technical one that you failed to 
remediate when requested, then your fine schedule would range from $110 
per form to $1,100 per form depending upon whether the agency ICE 
decided that your penalty should be higher or lower.  And they have a 
schedule of factors that they take into consideration when deciding 
whether it should be high or low and it includes things like the size of your 
boot list, your prior violations, whether you had unauthorized workers in 
your workplace and so forth.  Now, those fines have been raised from a 
range of $110 to $1,100, now they are $216 to $2,156 based on those same 
factors perform.  So you can see that with respect to the employer’s 
compliance with just filling out the form – the I-9 Form itself – the penalty, 
the downsize to getting this wrong almost doubled at the high end and 
almost doubled at the low end.  The worst violation for the form, of course, 
is knowingly hiring or employing someone who is not authorized to be 
working in your workplace and knowing, of course, includes the concept of 
constructive knowledge.  So if you knew or should have known that that 
person was not authorized, then the old schedule would have provided for 
a fine of $375 to $3,200.  It now goes from $539 to $4,313 depending upon 
how serious the violation was, how many times you’ve been fined before 
and by the way subsequent offenses can go all the way up to $21,563.  You 
can read through the rest of this but at a quick glance you can see that the 
fines have been substantially increased. 

Let’s take another little break and find out a little bit more about you and 
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your background with this.  Have you participated in an internal audit of 
your organization’s I-9 Forms?  We encourage people to do internal audits 
because it’s good to know what your forms look like.  Looking backwards 
sometimes organizations change – the people doing I-9s change and it’s 
helpful to know what they look like in retrospect so that you can fix them 
without having to do so under the watchful eye of immigration or ICE.  It 
looks like not too many of our participants this morning have done an 
internal audit.  It could be useful to think about doing that. 

Kelli, let’s talk about what’s actually happened with the new Form I-9 now. 

Kelli Stout Yeah, I know that some of you are reporting audio problems so I’m going 
to try to talk into a different mic and hopefully that resolves that issue.  
We’re just in a little bit different room today so we might sound a little bit 
different if you’ve attended any of Husch Blackwell’s webinars before.  So 
hopefully this will resolve the problem with a new mic. 

Now I want to get into some of the specifics about the new Form I-9 which 
is why we’re here today.  Now that we have a better understanding of the I-
9 terminology and the consequences of noncompliance with the I-9 rules.  
So the new Form I-9 was released on November 14, 2016 and this version 
actually becomes mandatory for all employers to use on January 22, 2017.  
So if you have not yet taken a look at it and looked at the changes, now is 
the perfect time during this webinar but also you should probably do so on 
your own just to become more familiar with the changes so that you’re 
ready for January 22nd.  And when you’re looking at this form and you’re 
wondering that if you’ve got that right version, look in the top right corner 
and it will have a version that expires in 2019 and not the version that 
you’re looking for.  This particular version is intended to be a smart form.  
You’re able to fill it in electronically and then you would print it out and 
physically sign it.  You may do it this way where you fill it out electronically 
but there’s also a separate paper version if you would prefer to just print it 
out and fill it out and you would have the old version of the form.  But the 
smart form has some unique features which may be helpful to you 
particularly if you’re not sure what to put in each box.   

The form has drop-down menus to help you fill out different portions and it 
it’s helpful because it gives you sort of what it’s looking for in that box – 
you know, how to abbreviate certain things for that specific part.  And it 
also allows you to read instructions as you go so there is little question 
bubbles in each box that lets you – once you click on it, it will provide 
instructions for the information that the form is looking for, for that 
particular box.  Those features are only available if you’re using the 
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electronic version of the form.  And, again, I just want to point out that you 
can use the electronic version of the form – that’s one version of it – or you 
can print it out and fill it out by hand.  This is separate and distinct from 
what an electronic I-9 would be.  So the electronic I-9 is one that you fill out 
electronically, you sign electronically and you store electronically.  And 
that type of electronic I-9 is subject to different rules.  You have to have 
certain storage requirements and security requirements – very 
complicated and rules can be very vague so because of this new smart 
version of the form you’re looking to sort of convert and store your I-9s 
electronically, sign them electronically, using those separate rules.  Make 
sure you find competent counsel to review your system to make sure that 
it’s going to comply with those requirements.  But if you’re just planning 
on using the electronic I-9 as it is, then a smart version of the form where 
you fill out the boxes on the computer and then you print it out and 
physically sign it and physically store the form, you don’t have to worry 
about those rules.  So I do want to clarify that. 

Also, it’s important to note that the Form I-9 instructions are a separate 
document.  So whereas normally you would go print out your I-9, it will 
contain the form, the list of acceptable documents and the instructions all 
in one PDF file.  Now you have to print out the I-9 form and the list of 
acceptable documents is in that same PDF but then you have to separately 
go and print out the instructions and I’ll show that here.  We do have a 
question about whether or not you need to print it double sided or single 
sided and I would just answer that print it out single sided.  That is the 
proper way when you print it out. 

So this next slide – somebody else asked about Spanish version of the 
form – this is also shown on this next slide where this is actually a screen 
shot of the USCIS website, U.S. Citizenship and Immigration Services – this 
is where the new I-9 is posted.  At the top link I tried to put arrows there on 
the forms that you’re going to want to look at.  The top one is the version 
of the form that is the smart form.  This is the one if you’re planning on 
filling it out electronically, printing it and then signing it, that’s the form 
that you’re going to want to click on.  Just a note, it’s kind of slow, it’s a 
little clunky when you’re trying to fill it out on your computer, especially if 
your computer doesn’t have a lot of space, or internet might be slow, 
things like that, it can be kind of little challenging so make sure you’re able 
to do it.  If you’d like to, you’re going to need to test it out a couple of 
times.  The second link down there, the second arrow there is if you just 
want to say “screw it, I just want to print out the form and fill it out by 
hand,” click on that link and you’ll get what’s called the paper version of 
the form.  Of course any form that you use you’re going to need to print 
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out, you’ll have a paper version of it.  But if you want to fill it out by hand, 
use that second link.  

I’ve also pointed out to where the instructions are that are little bit further 
down on the list, but you’ll need to print those out separately.  And then 
there’s also – this fourth arrow here is because there’s a new form – 
there’s an I-9 supplement.  This is only used if you have multiple preparers 
or translators assisting the employee in completing the I-9 form.  So 
sometimes it’s kind of rare that you might have that but sometimes it 
happens somebody is preparing the actual forms, somebody might be 
translating form or somebody might be translating the one language and 
then to another.  So if that’s case, multiple preparers of translators, you’ll 
need to have the second or third preparer or translator fill out that 
supplement page.  Otherwise you don’t need to worry about it but I want to 
point it out because it is something that is a little bit different.  So if you 
want to look at the forms now, it’s uscis.gov is the actual website.  And if 
you just Google search uscisi9 it will pull up is usually the top spot. 

So those are the big overall changes with the new I-9.  We’ve included the 
I-9 and the instructions and the resources tab.  The I-9 that we have in the 
resources tab is the paper version of the I-9.  You’ll have to go to the 
website if you want to see the electronic version with all of the features. 

But now I would like to talk a little bit more in detail about the actual 
changes to the form itself and its formatting.  It’s going to look 
substantially the same as the old Form I-9 but there are a few important 
changes.  So Section 1, it has clarify the instructions for individuals who 
indicate they are aliens authorized to work.  I’ll show you the actual form 
here in a second.  We’re actually going to go through the form itself and 
show you the differences so I’m going to go through these pretty quickly.  
There’s also an additional checkbox for the use of a preparer or translator.  
So whereas you used to just sort of fly through that section, you now 
actually have to pay attention and either check yes – well the employee will 
check this in Section 1 – so either check “yes” that they have used a 
preparer or translator and the preparer or translator will complete that 
section or they’ll check “no” that they did not use a preparer or translator 
and I’ll show you that in a moment. 

Also, what used to be just other names used is now called “other last 
names used” and that’s just to clarify on the form that they’re not looking 
to know that your full name is Michelle and you go by Shelly.  What they 
want to know is if you have a maiden name or if your employee has a 
maiden name or if they’ve used other last names so it’s just a little 
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clarification there. 

Section 2 also looks a little bit different.  You’ll see that the employer has 
to indicate the employee’s citizenship or immigration status.  This is really 
important.  It’s actually just looking – and I know we had a couple of 
questions about this – but it’s actually just looking for a number, not 
looking for an actual visa status or for you to actually write in U.S. citizen 
and it will be easier to see when I show you the picture.  But that’s there as 
well.  There’s also a new box for additional information – sort of a 
designated space if you have to write something in the margin in certain 
situations or certain circumstances.  And as talked about before, there’s a 
new page, there’s a supplement page if you’re using multiple preparers or 
translators.  If you’re not using multiple preparers or translators, you don’t 
have to worry about that supplement page. 

Next is the actual version of the I-9 itself.  This is what the electronic smart 
form looks like.  The paper form is going to look the same, it’s just not 
going to have some of these features.  So at the top you’ll see instructions, 
you’ll see start over and print.  You click on “instructions,” it’ll pull up the 
instructions to the I-9.  If you click “start over” it’ll clear out all of your data 
and let you refill out the form and obviously lets you print.  So it’s helpful 
that those buttons are right at the top.  Also, if you can look – it’s kind of 
hard to tell on the slide – but there’s a little question mark with a circle 
around it, so like a bubble in each of the boxes.  If you click on that, it’ll 
drop down with the instructions for that particular part of the form.  So on 
this particular slide I clicked on “U.S. social security number,” it pulled 
down a drop-down box that says “U.S. social security number” – this is 
optional unless your employer uses E-Verify.  So it’s sort of helpful that as 
the employee is going along, they can click and see the immediate 
instructions for that particular part of the form – not necessarily have to go 
back and refer to the instructions. 

Now I want to take a look at some of the specific parts of the form.  And 
I’ve done this in a way that we can compare and contract some old form 
versus the new form and it’s a little bit confusing, this particular slide.  But 
the upper left-hand corner is the new form and the bottom right is the old 
form.  So the top new form, bottom is the old form.  So this is just to point 
out that we’re clarifying what additional information is needed if the 
employee checks that they are an alien authorized to work commonly if 
they have an EAD card or they’re not a U.S. citizen or not a permanent 
resident but they have some sort of employment authorization they have to 
provide additional information but they don’t have to provide all of the 
blanks.  They’re actually looking for the A number or USCIS number or for 
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my 94 number or their passport number and the country of issuance.  So 
that’s helpful and that sort of clarifies the information that the I-9 is looking 
for. 

Also, I want to point out this particular difference between the two versions 
of the form.  In the old form you’ll notice that these checkboxes aren’t 
numbered.  The new form – all of those checkboxes have a number to it.  It 
says “number 1, U.S. citizen,” “number 3, permanent resident,” “number 4, 
you are an alien authorized to work.”  That becomes important here in a 
couple of minutes. 

Going further down in Section 1 is the preparer or translator certification.  
This checkbox is filled out by the employee.  So normally, as I said before, 
your eyes are probably just glancing by this section – you never bother 
because you just never have an employee who needed a preparer or 
translator.  Now you actually need to pay attention to that box.  The 
employee has to check whether or not they have used a preparer or 
translator.  And, of course, if they have, the preparer or translator would 
then fill out that section.  But if they have not, they need to check that first 
box there and I’ve put arrows next to those boxes.  But pay attention to 
that because most likely you are used to just glancing by it and now you 
really need to be paying attention to that particular section of the form. 

Now we’re going to go to Section 2 and I want to talk again about those 
numbers that I talked about earlier in Section 1.  So on Section 2 you’ll see 
that there’s a new box called “Citizenship/Immigration Status.”  This is 
meant to capture those numbers – 1, 2, 3 or 4.  It’s not meant to say this is 
a visa that the individual is on, you don’t write in lawful permanent resident 
or U.S. citizen, it’s looking for a number.  So if we go back to Section 1 and 
you see that those different checkboxes are numbered “1, U.S. citizen,” “3, 
permanent resident,” “4, alien authorized to work,” those numbers 
correspond with what you put in that box.  So, if on Section 1 they checked 
that they are a U.S. citizen, and you as the employer are filling out 
Section 2, you’ll want to put 1 in that box.  Just a number, nothing else.  If 
you’re filling out the smart version, it automatically fills in those boxes for 
you.  So if you’re filling it out electronically, it will auto complete those 
boxes.  But if you’re completing the paper version, remember you’re 
looking for a number that corresponds with Section 1.  Don’t write any 
other information.  And the reason that I really want to point this out is 
because if you’re putting in the employee’s visa status or their immigration 
status like they’re on an H1B or they’re a visitor, anything like that, you 
might be subject to discrimination or you might be liable for 
discrimination.  So be sure that you are paying attention to that box and 
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only writing the number that corresponds with what the employee checked 
in Section 1. 

The final change that I want to highlight on the form is also in Section 2.  
This is a box that says “additional information.”  It’s not on the old form I-9.  
And this box is really intended to contain information that you would 
normally have written in the margin.  So for most of you, you probably 
never write anything in the margins of the Form I-9 but for those of you 
who might have individuals in H1B status, you have a 240-day extension of 
their H1B status even though their H1B immigration status expires, you 
might have to write things in the margin to notate that 240-day extension.  
Or, similarly, you have somebody who has a work card and employment 
authorization document that is automatically extended, even though they 
don’t have a new card yet because they are in EPS or temporary protected 
status, you put the notification in the margin that they have an automatic 
extension of the VAD, that’s the kind of information that they’re looking for 
in this additional information box.  You never have to worry if you never 
notate anything in the margins that required you, you don’t have to worry 
about this box, but that’s the information that this box is intended to 
capture.  But in most cases you’re probably just going to leave it blank. 

Okay, so now that we’ve taken a brief 15 minute look at the new Form I-9, 
we have another poll question.  So what do you think of the new Form I-9?  
Some of you are probably just looking at it for the first time.  Some of you 
might have been looking at it since it came out in November.  The changes 
are (inaudible).  Do you think it’s more user friendly but a little more 
burdensome?  Do you not like it at all or have you really not even had a 
chance to think about it?  I imagine and it looks like a lot of you haven’t 
had a chance to look at it yet.  I know it took us a little bit of time to wrap 
our heads around it because of the holiday season but make sure if you 
haven’t taken a look at it that you’re doing so now. 

Toni 
Blackwood 

Okay, we had a question earlier about why people conduct internal audits 
of their I-9s and where to keep them.  We recommend that I-9s are not kept 
individually in people’s personnel folders but that they’re kept separately 
as a set.  And one reason is because when you get a notice from ICE that 
they’re going to come in and look at your I-9s, you only have a certain 
amount of time to get them ready and you do have the option of going in 
and reviewing them and correcting mistakes at that point and avoiding 
some fines if you are able to go in and correct them.  If you’ve taken a look 
at them before ICE arrives and the clock is ticking, then you have the 
opportunity to correct them without any time pressure and you may be 
able to do more serious remediation of things that are really wrong with 



© 2016 Husch Blackwell LLP. All Rights Reserved. Page 11 of 19 KCP-4776719-1 

SPEAKER TRANSCRIPTION 

them if you’ve got a little bit more time.  So, a self-audit, an internal audit is 
a really good idea.  We help people do that and in so doing – and we also 
help people when ICE has come knocking on their door to go through their 
forms and to help them figure out what to do with mistakes.  And so we 
have seen a number of mistakes over time and it’s interesting to see that 
there are kind of recurring patterns in these mistakes.  There are things 
that people get wrong a lot of the time and it’s probably in some cases it’s 
a lack of understanding of how the system works though.  And a lot of 
times it’s really just inherent in the form itself.  It’s not clear as to how it’s 
to be done.  So we thought it would be helpful to go through and talk about 
some common mistakes that are made on the form so that you can see it 
coming and maybe be prepared for it. 

In Section 1, the employee has to complete that section on or before the 
first day of employment.  This is a little different from the rest of the form.  
So just know that when that employee walks through your door before the 
day is over they have to complete Section 1.  Remember Kelli has just been 
showing you about some of the new aspects of Section 1.  They have to 
indicate whether they used a preparer or a translator.  They have to 
indicate the kind of work authorization they have, whether it’s as a citizen 
or someone authorized to work.  Be sure after that completion of Section 1 
which the employee has to do themselves, be sure that they’ve given you 
all the information that’s required.  You can’t complete it for them unless 
you’ve signed as the preparer and that’s a bad idea as the employer.  But 
you can and really must look it over and make sure that it’s completed and 
if it’s not you can give it back to the employee and say you really have to 
complete this.  As part of the new process, you’re asked to give the 
instructions to the employee and if the employee doesn’t understand it’s 
helpful to let them read through the instructions again.  But be sure that all 
those blanks are complete. 

There are things on Section 1 that are not required.  The social security 
number is not required unless the employer uses E-Verify.  And don’t 
mistake this with the use of the social security card for providing work 
authorization.  They don’t ever have to give you a social security card if 
they have some other form of work authorization documentation.  But this 
is really a separate question from whether they give you the card as a work 
authorization document.  This is just asking them for their social security 
number and they may choose to give it to you or they may choose not to 
give it to you unless you are an E-Verify employer.  If you’re using the E-
Verify system then they must give you that number.  If they don’t have a 
number yet, then you complete the form on time, you can pay them and let 
them work and they can come back to you later and give you their social 
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security number and at that time you can complete the E-Verify process 
and the I-9 process. 

Another item that they don’t have to give you unless you are an E-Verify 
employer is a photo ID for a Section B document, a list B document, your 
identity document may be a non-photo ID unless you are participating and 
E-Verifying.  Employees who are not citizens or permanent residents have 
to include that same number – I-94 number or foreign passport number 
that Kelli was talking about earlier.  So be sure that that’s on the form.  
That will be something you’ll have to go back and get later under the 
auspices of ICE if you don’t get it at that time, so be sure you do that.  And 
be sure that the preparer/translator section is completed.  We’ve already 
been through that to some extent but the point here is that as Section 1 is 
being done, although it’s not your responsibility to fill it out and you’re not 
supposed to fill it out for the employee.  It is your responsibility to be sure 
that it is completed. 

Okay, Section 2 – the employer has to complete Section 2 within 
3 business days after the employee’s first day of employment.  This is a 
really serious problem with a lot of people’s I-9s.  The time slips by and if 
you have not done this, or if it’s not indicated on the form that it was done, 
there’s no way to fix this.  You may convince the ICE investigator down the 
road who finds the timeliness is an issue with your forms.  You may 
convince them that it was inadvertent and not to fine you or to mitigate 
your fines because it was unintentional but you will be fined for this very 
often.  So please be sure that you do the document review within three 
business days and then you must document it.  The employer has to sign – 
the employer’s agent has to sign and date the day that it was completed so 
that it’s obvious and approve the employee’s start date so that it’s obvious 
that it was timely. 

You may be instructed by an ICE investigator during an audit to go back 
and fill that in but the truth of the matter is that when you think about it – 
that’s not really something that you can do unless you’re directed to do it 
by the government because these forms are completed under penalty of 
perjury by the employer.  And so if your agent has looked at documents in 
December of this year but in December three years from now that person is 
gone and ICE has come to you asking for your documents, you no longer 
have that person on hand to be able to go back and say I remember seeing 
that employee’s documents on that date.  So because it’s under penalty of 
perjury you can’t ask somebody else to sign it. 

So this is a really serious timing and added station problem that pops up 
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surprisingly often and it’s something you really need pay very close 
attention to.  It’s a substantive error that you will probably be fined for if it 
shows up a lot. 

The employer has to fill in the name and citizenship or immigration status 
of the employee.  Kelli’s gone through that – that’s just a number that you 
pick up from part 1.  You must create yourself a reminder system for 
yourself to go back and check with the employees who have expiring work 
authorization to be sure that their work authorization is reverified as being 
current.  So for people whose work cards expire or who have temporary 
visas and they have employment authorization connected with that visa, 
they will need to be reverified at the time that their work authorization 
expires.  A good rule of thumb is to go to them three months before 
expiration and remind them that you’re going to have to be reverifying 
them on the day that their expiration.  You need to create a docketing 
system or a tickler system to be sure that you catch all of those. 

And remember or be aware that people who have lawful permanent 
residence who present green cards or permanent resident cards to you 
during the I-9 process, those cards have to be current or valid at the time 
that they are given to you initially. But if they expire during the course of 
their employment, you do not go back to them and reverify them as you 
would somebody whose work authorization expires.  For a permanent 
resident, their status is permanent.  Their card expires but their work 
authorization does not.  So you do not reverify people who are in lawful 
permanent resident status. 

Be sure and include the employee’s start date so that it’s obvious to the 
ICE auditor that you have completed Section 2 in a timely way.  And be 
sure that you fill in all the employer information in Section 2.  It’s just 
burdensome to have to back and pick all that up.  And in addition if your 
agent who completed the I-9 process has not signed it, then you have 
again the add a station and the perjury problems that we talked about 
earlier. 

Sign and date Section 2.   

Okay, this is just a little snapshot of how the new form has provided us 
some help.  In the filling out Section 2 and listing the documents that the 
employee has provided to you, it’s interesting the way employers list those 
documents because those documents sometimes have mind-numbingly 
long titles and you just can’t write it all on there.  And so people you know 
invent ways to describe what they’re looking at because they can’t write 
the whole thing.  This gives you a list of convenient and recognized 
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abbreviations that you can use in recording those documents.  So the 
auditor and your own staff can take a quick look at it and actually 
recognize what document was provided.  And those are available to you 
with the new form. 

Finally, please do correct errors.  Sometimes even if you’re not doing an 
internal audit of an I-9, something will come up and you’ll be prompted to 
go back and look at somebody’s I-9 form and you’ll see that there are 
errors on it that need to be fixed.  And that may make you wonder if there 
are other errors and you go back and look and so there are a lot of 
questions from time to time about how that’s best done. 

The USCIS which is responsible for promulgating this form and giving 
instructions on it, has told us actually how they want it to be corrected.  
Some errors really just can’t be corrected as we were talking about earlier.  
The failure to complete it within a specific timeframe really cannot be 
remedied but because you go back and look and find out that you’ve 
accidentally failed to complete an I-9 on somebody or that maybe you did 
but it’s just been irretrievably lost, and you don’t have one for that person, 
you can’t fix the fact that you don’t have it but you really must go back and 
recreate the form.  When you do that you put the current date in and then 
that box – that additional information box that Kelli was referring to earlier 
– just make a quick note about when and why – very, very quick – missing 
form, late completed form, inadvertent – you know, something really quick 
to prompt, the investigator, or the auditor, or even yourself at a later time 
as to why that form was created late.  You can’t fix the violation but you 
can perhaps mitigate the fine by doing those corrections. Failure to 
complete it within the specific timeframe, failure to complete it at all – 
those apply to both of those things.  

Failure to property sign and date Section 2 – I’ve already sort of talked 
about that. You really should go back and do it if you can. If, in fact, and, 
again, this is the signature of the person in the company who has 
supposedly looked at the original documents of the employee to confirm 
that their identity and their work authorization is adequate. If that person 
did not sign and date the form and it’s signed under penalty of perjury then 
you can’t actually ask someone else to go in and sign and date it because 
they weren’t the person who saw those documents. You may call the 
person – the employee – back in and redo the process. You may be 
instructed by the investigator – the ICE investigator – to go back and have 
somebody do that, but you can’t really – you can’t really recreate that 
unless you literally redo the I-9 process because of the timing issue. But 
there are lots and lots of errors that can be corrected. Spelling mistakes, 
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failure to include certain information like names and addresses and maiden 
names and stuff like that. Those are all things that can be corrected and, in 
fact, will be a mitigating factor and, in fact, will completely eliminate some 
fines if you are being audited by ICE and so to the extent that you can do 
those before ICE gets there, that’s the best way to do it. Put stuff in the 
wrong blank? The way that – to correct things is to draw a single line 
through the incorrect information and to – in a different color pen than 
used to create the original document – and then initial and date the 
correction that you have made so it is very clear that you are not 
purporting to try and tell the investigator that that was done properly to 
begin with, but you are being very clear that this is a correction, that this is 
an effort to comply with the rule.  

Kelli, why don’t you tell us now about some of the common pitfalls other 
than just technical problems with the form. 

Kelli Sure. And I’ll piggyback sort of on what Toni has already said that when 
you are trying to figure out, oh, I did this, or oh, I don’t know what to do 
with this document – oh, I don’t know how to correct this error – a helpful 
place is to go to the handbook for employers. That’s also when I showed 
you the USCIS.gov website – it’s in the – it’s at the bottom of that list, too, 
or you can just google it. I’ll come up USCIS I-9 handbook for employers. 
It’ll come up. The only problem right now is they have not updated that 
handbook to reflect the changes in the I-9 form. So, you can use it as a 
reference now for some of the general rules, but it’s not going to have 
references to the new forms yet. They are in the process of updating it. I 
suspect that will take a few months. But it is a helpful tool for employers if 
you never used it or never referred to it. It’s a lengthy document but it’s 
very helpful. If you have some of the questions about correcting yours or 
whether or not a document is acceptable or not. But I also want to talk 
about before we – as we close things out – is going through some specific 
examples of document abuse, because this is a really important part of the 
I-9 process. Toni talked about the errors you can make when you fill out 
the form itself – document abuse is really about your interactions with the 
employees during the I-9 process. And Toni sort of explained what an 
unfair immigration related employment – or unfair immigration related 
employment practice is – it’s a handful of words – a mouthful of words – 
and document abuse is part of that. So, basically we’re talking about, you 
know, nationality discrimination, citizenship and immigration 
discrimination – sort of all of that lumped into one when you are interacting 
with the employee. This becomes particularly important in light of some 
updated regulations, which I’ll briefly mention at the end, but basically 
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those updated regulations reinforce the importance of essentially getting it 
right. Being – acting in a way that’s nondiscriminatory and how easy it is – 
it is very easy to fall into the trap of being a helpful HR person or just a 
helpful employer trying to help out your new employee fill out this form.  

One of the common pitfalls is requesting more or different documents that 
are required to verify employment authorization identify. So an example 
might be that your employee presents you – during the I-9 process – 
presents you with a lawful permanent resident card, his green card, and 
you look at it and you’re like, oh, hey, can you also show me the foreign 
passport so I can make a copy for your I-9 file? Well that’s too many 
documents. All that person needs to present is his lawful permanent 
resident card and that’s it. You don’t want to be making copies of more 
documents that are necessary because that is considered document abuse 
and you can be fined for it or find yourself liable for discrimination in 
another context. So make sure you are only requiring the documents that 
are required by the form. This happens a lot with employment authorization 
documents. A lot of people thing that’s a list C document; that’s actually a 
list A document. So, if they hand you an EAD card – an employment 
authorization document – with a photo on it. That will be a list A document. 
Do not ask for foreign passport or for another or driver’s license or 
anything like that.  

Another common pitfall is rejecting documents that reasonably appear to 
be genuine and relate to the employee. This is a standard when you’re 
examining the documents presented by the employee. You want to look at 
that document and then see are they genuine, do they relate to the 
employee, but you don’t have to be a document expert.  You don’t have to 
look at it and say I don’t know, this could be fake.  You just – does it look 
real and then if it looks real, then go forward and accept the documents. 

Sometimes this happens with permanent resident cards and so there’s 
different versions of permanent resident cards so a green card right now it 
looks a little bit green.  It didn’t always look that way – 10 years ago the 
cards completely different.  These cards are also valid for only brief 
periods of time so while the card might still be valid, the new version of the 
card might look a little different so it could be that employee presents you 
one that looks one way and then you get another that looks a little bit 
different.  It’s probably acceptable but you just sort of – it’s a judgment call 
but really again I just want to emphasize that you’re not supposed to be a 
document expert here.  Just look at it.  If it looks real, reasonably appears 
to be genuine and has the employee’s name, birthdate, the required 
information is the same as what the employee wrote down on their I-9 – go 
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ahead and accept it.  If you are sort of uncertain about the types of 
documents that employees could present.  You know you’re just used to 
seeing you know driver’s license, social security card, the normal 
documents provided by U.S. citizens and you want to know what some of 
these work cards sort of look like, there’s a lot of examples in that 
handbook for employers that I mentioned that’s on the USCIS.gov website.  
So check that out if you just want to see some examples of what those 
documents look like but again know that the formats change a little bit 
every once in a while.  So it might still be an acceptable document, even 
though it looks a little bit different from what’s actually printed in that 
handbook. 

The final comments that I want to talk about is specifying certain 
documents over others based on an employee’s citizenship or immigration 
status or national origin.  This really gets into discrimination issues.  For 
example, if you see that the – if you’re going through the I-9 process – 
you’re just trying to be helpful – you see the employee’s checked that they 
are a permanent resident and you say oh I see that you’re a permanent 
resident.  If you hand me your green card – that’s a listed document and 
that will be acceptable to complete this process.  That is document abuse 
and that can also lead to liability for discrimination so be careful about 
that.  You know you might think oh I’m just trying to be helpful to the 
employee.  I’m just trying to help them out.  Give them some examples of 
what they could present but really your role in this process is to hand the 
employees a list of acceptable documents.  Explain that you need one 
document from List A or one document from List B and C.  So make sure 
that you just hand over the list and say this is the list of acceptable 
documents.  Please present me with one of the documents on this list.  Do 
not try to – resist the urge to help out and really try to let the employee 
make that decision on their own.  And of course if they hand you 
something – they hand you a List B document say well oh I also need a 
List C document but don’t tell them what type of document to present.  
Just that they need one form List A or one from List B and C. 

The reason that we spent a little bit of time on this at the end – I know we’re 
running a little bit out of time – you guys have asked a lot – lots of 
questions and we haven’t been able to get to but we’ll do our best after this 
but the reason that we wanted to spend some time on document abuse is 
because it’s becoming increasingly important that you are following the 
rules of the I-9 procedures.  They are some updated regulations that came 
into play.  They essentially were meant to just update the regulations that 
are already there.  You know there were references to the Immigration and 
Naturalization Service – that is no longer in existence any more so that 
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verbiage needed to be changed in the regulations so really that’s what it 
was meant to do.  But whenever regulations are promulgated they allow for 
comments – public comments and when the Department of Justice who 
was releasing these regulations issued these comments, they really talked 
about the importance – the importance to be non-discriminatory and how 
you may not have an – this is the definition is here on the next slide – how 
you may not have the intent to discriminate against the employee during 
this process.  But when it says – we’re at the bottom – regardless of 
whether such treatment is because of animus or hostility, you might not 
know intending to treat – you may not intend to have that intent when 
you’re asking for specific documents but that still maybe considered 
intentional discrimination. 

And the regulations give some examples or at least the comments or the 
Department of Justice comments to these regulations gives some 
examples.  And specifically this goes back to the helpful HR representative 
who just says hey – you know I see you’ve checked the lawful permanent 
resident – can I see your green card.  That may be considered 
discrimination under the Immigration and Nationality Act and you might be 
subject to a charge of discrimination if the employee goes forward.  So 
even though you are just trying to be helpful that can still result in a charge 
of discrimination and these regulations also emphasize that the Immigrant 
and Employee Rights Section which is the new name for the investigative 
authority under these regulations really has broad investigative authority 
to investigate charges of discrimination under the Immigration and 
Nationality Act and these particularly relate to the I-9 process.  So again 
just a helpful note to be very, very careful when you’re going through the I-
9 process. 

And unfortunately that wraps up our time for today. 

Toni 
Blackwood 

Thank you for joining us and our program.  We hope the information we 
provided was helpful for you and your organization.  We apologize for the 
technical glitchiness at the beginning.  I hope it cleared up as we went 
along.  As a reminder, a recording of this webcast will be available 
tomorrow for watching and sharing.  And once available, a link to the 
recording will be emailed to you along with a Certificate of Attendance.  
Because we had a lot of unanswered questions today, we’ll try and 
aggregate those and make the questions and answers available to you too.  
If you have not already, please click on the survey icon at the bottom of 
your screen to complete our short survey.  Your feedback really helps us in 
providing quality future programs.  As a reminder, this program has been 
approved for Colorado, Illinois, Iowa, Missouri, Nebraska, Tennessee, 
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Texas and Wisconsin Continuing Legal Education credit and for 
HRCI/SHRM recertification credits.  This concludes our webinar.  Thank 
you. 

 


