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Toni Blackwood Hello everyone.  This is Tony Blackwood.  I lead Husch Blackwell’s 
immigration group.  We’re excited to be talking to you again today, 
about the new Form I-9 and to answer questions today that you 
raised after our first discussion a couple of weeks ago.  We 
received a lot of questions.  So we’re going to be going pretty 
quickly today in hopes of being able to address all of them.  We 
probably won’t have time to take follow-up questions today.  But if 
you do have other questions that you think of as we go along or if 
you need clarification, please send us an email and we’ll get back 
to you.  If you submitted a question, please listen carefully for the 
topic that your question might fall into, because we’ve grouped 
similar questions together to be able to answer all of them.  You 
may be phrasing your question a little differently than you asked 
it.  If you feel we have not answered your questions, please don’t 
hesitate to email either of us today after today’s webinar and let us 
know.  Before we begin, I’d like to cover a few housekeeping 
items.  At the bottom of your audience console are multiple 
application icons for your use during the program today.  I’d like 
to take a minute to highlight a few of the key icons for you.  
There’s an icon to assist with you viewing preferences.  Please 
note that you can expand your slide area by clicking on the 
maximize icon on the top right of the slide area or by dragging the 
bottom right corner of the slide.  If you have any technical 
difficulties please click on the yellow help icon.  It has a question 
mark and it provides information about common technical issues.  
A copy of the slide deck is available in the resource list icon that 
looks like a green folder at the bottom of your screen.  A recording 
of this webcast will be available tomorrow for watching and 
sharing.  Once available, a link to the recording will be emailed to 
you along with some additional materials we think will be of 
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interest and of help to you as go forward. 

Joining me today is Kelli Stout.  Kelli focuses her practice on 
business immigration law.  She represents employers across 
various industries to develop long-term integration planning for 
foreign national employees and work with I-9 compliance.  So let’s 
just get right started.  Let’s cover some basics first.  Who has to 
fill out the I-9 form?  The general rule is there anybody who’s hired 
after November 6, 1986.  Anybody who received a W-2 from your 
company or who your company controls as they do their work—
even if that person may be paid by a company overseers, as some 
of your L1 employees might be.  Regular employees in other 
words.  Now, I said this as a general rule.  Right upfront I want to 
say today that there are lots of general rules in this area but there 
are lots and lots or circumstances too, that just don’t lend 
themselves to the general rules.  We use those rules to sort of 
guide our thinking. 

But occasionally you’ll come across a situation that you simply 
don’t think fits anything and the best thing for you to do at that 
point is to seek guidance from somebody else.  Call your attorney.  
And, I’m going to be pointing out some of those circumstances 
today.  Another general rule is that there is no I-9 requirement if 
the person receives no wages or, and this is a quote “other 
remuneration”.  So the question becomes, what is other 
remuneration, sometimes?  For example, do individuals who 
receive room and board but no formal compensation like a salary.  
Do they need to fill out an I-9?  What about a volunteer who gets a 
stipend but no real salary.  What if you give them tickets to an 
event or you give them some other benefit but it’s not monetary?  
All of those circumstances can be treated differently depending on 
the facts.  So check with your employment lawyer about that 
because it may not be immediately obvious.  Very fact specific.  A 
volunteer, by the way, is defined in the I-9 instructions as 
somebody who doesn’t receive any form of remuneration.  So, 
that’s your general term. 

There are special rules for short term employment.  If you have a 
person who’s expected to be employed for three days or less, you 
have to fill out both parts of the I-9 on day one of that person’s 
employment.  If it’s longer than three days, the general rules apply.  
So what about employees who are hired before the I-9 was 
required.  Do you ever need to get an I-9 for them.  That would, 
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again, November 6, 1986.  You don’t need an I-9 for these people 
unless their employment terminates at some point and then they 
come back to you.  They’re rehired.  Even if they didn’t need an I-9 
to begin with.  If they restart their employment at some later time, 
they’ll need a new I-9 for them.  Is there ever a situation where a 
499 may need to be updated for somebody who is a current 
employee?  And the answer of course is absolutely.  There are 
circumstances like that.  They may be meeting reverification 
because employment authorization expired.  They may be rehired.  
There are various circumstances that may require you to come in 
and update a current employee’s form.  If a new version of the I-9 
becomes available as it just has done, do the employers need to 
have existing employees fill out the new form I-9?  The answer is 
no.  Reverification. 

Again, when your employment authorization has expired and you 
need to verify that it had been renewed, does that have to done on 
the new form if the old form was used for the original I-9?  Yes.  
You may use the new Section 3 reverification, even if the original I-
9 was an older form.  Who is really considered a preparer?  This is 
a question that we sort of pulled out of a number of questions that 
we got from our audience members last time.  There is a situation 
many times where somebody else is going to fill out your I-9 for 
you.  Sometimes it is your payroll company.  Sometimes it is a co-
employer.  Sometimes it is staffing agency.  In those 
circumstances, the question may be who’s really the employer 
here and who’s responsible for filling out the I-9.  Sometimes 
you’ve got a remote employee, and you gotta have someone do 
your I-9 on your behalf as your agent.  We’ll talk about that a little 
more.  Sometimes you’re really only getting somebody to help the 
employee to fill out Section 1.  That is a preparer.  That’s the only 
circumstance where the preparer translator has to be filled out.  
Those are the circumstances that we’ll talk about but that’s not a 
preparer.  So, how do we go about doing this?  How do we fill out 
the form?  What happens if we start using the new I-9 form but we 
forgot to use the new boxes, the preparer translator box, and we 
didn’t fill out the new Section 2 box that ask about the employee’s 
immigration status.  The answer to that is just like any other thing 
that you may have forgotten on any version of that form.  You go 
back and you fix it.  We’ll talk about corrections a little bit later.  
The correction instructions that I’m going to give you in a bit apply 
to this circumstance.  But fix anything you can.  Can I write on top 
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of page 1—the department that the employee is in?  Of course, 
you certainly can. 

Anything that will help you organize these forms is okay.  Can the 
person who’s completing the I-9 for the employer also be the 
translator preparer?  So, you have an HR person and they’re filling 
out Section 2 and they’ve been the person to ask for the 
documents and look for the documents.  Can they also assist an 
employee in figuring out how to do Section 1.  It’s probably not the 
best practice.  But there’s nothing that prohibits the employer 
from doing that.  If you do, if the employer or person 
representative who does help the employee fill out Section 1, then 
they have to sign the preparer translator in that circumstance.  It’s 
really better to enlist somebody else who understands the form to 
help the employee, if you can. 

Can we print the form double-sided?  You can.  It presents kind of 
a messy form sometimes because you’re handwriting on both 
sides of it.  You may also be making notes on both sides of it.  So, 
it probably looks better if it’s just single sided.  But there’s nothing 
to prohibit you doing that.  Somebody asked whether we would 
give the most important piece of advice that we give for someone 
who was just learning, just starting out the I-9 process.  It was an 
interesting question.  I think my answer to that would be that first 
of all in completing the I-9, you really need to be very, very 
conscious of the timing requirement.  That day one and day three 
are sort of immovable objects.  You can’t extend those times.  So, 
if you miss those deadlines, those are corrections that cannot be 
made.  You can’t fix that problem.  Almost anything else can be 
fixed, but not that.  Then there’s the second piece of advice I’d say 
is to keep your resources handy.  Keep that manual for employers 
at your side.  The form instructions are very helpful and the 
questions and answers on the USCIS website can be very helpful 
too. 

Someone asked if the I-9 form and the W-4 form are related in 
some way.  And the answer to that is no they’re really not.  The W-
4 is really strictly a tax form and the I-9 form is, as we all know, an 
employment verification.  They may have some similar information 
but they’re kept separately and used for different purposes.  Is it 
best practice to write in “N/A” in any blank box?  So for instance, 
what if the employee doesn’t have a middle name?  Well, I don’t 
have a middle name.  I put in N/A in my middle name box.  Yes.  
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That is best practice.  In fact, I think the instructions pretty well go 
through painful descriptions about how you put in N/A in blank 
boxes.  The only exception I can think of to that, if you have a 
person who only has one name, which is kind of unusual but not 
impossible naming tradition in some cultures, then you use that 
one name as the last name.  And, you write “unknown” in the first 
name box.  That is something that has surprised me but it is a 
practice that the USCIS follows.  So, unknown is the first name in 
that circumstance.  What if you run out of room in one of the 
boxes?  Write it in that additional information box that they’ve 
given us on the new form.  That’s a great place to put it, and you 
put anything in there that you need to.  Just be sure that you 
identify where it’s supposed to go.  What address should be used 
for the employer when the employer’s headquarters is in a 
different location than where the employee works?  Where there 
really isn’t a rule about this.  But when ICE (the Immigration and 
Customs Enforcement) people come to audit your forms, they’re 
going to want hopefully just the forms from your work location.  
They can ask for anything that they want.  If you’re an employer 
with several locations and are anxious to limit the scope of the 
inquiry, it’s probably best just to have the local worksite 
information on there.  The person who is working from home who 
is remotely located?  Probably you should identify the location 
that that person reports out of administratively and use that 
address. 

But there’s no reason – there’s no rule that you have to go up the 
scale to include a corporate headquarter address.  Another person 
said we have used the Spanish form for employees who are not in 
Puerto Rico.  Are we in violation of the rules?  If you have used it 
only for interpretation purposes, translation purposes, so that 
your employee understands the questions in Section 1, then that’s 
an appropriate use of the form.  But if you’re using it for 
completion and you keep just the Spanish version, you’re not 
permitted to do that anywhere except in Puerto Rico.  So, when do 
we fill out the form?  A lot of pretty interesting questions about 
variations on that basic rule that we were talking about.  
Somebody said that they recruit individuals who get a stipend or 
someone else at a hiring bonus before they come to work.  It may 
be sometime before they actually report to work. 

Can the I-9 process be completed or does it need to be completed 
at the time they get that bonus as a stipend or does it start when 
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the individual begins to work?  The answer is it depends on when 
the job was made and accepted.  So if has already accepted 
employment at the time they get their hiring bonus or their stipend 
which would seem logical, then you can do Section 1 of the I-9 
process at that time.  You don’t have to.  You can wait until the 
person actually begins employment.  But, you can back it up to 
precede the beginning of employment if you got an offer and 
acceptance.  Another questioner said we hire employees for on 
call positions.  These can be things like PRN nurses, people who 
work relief shifts in manufacturing, for people who are absent, 
substitute teachers, people who are only called in occasionally.  
Sometimes they’re brought in to complete the I-9 process, kind of 
get signed up and so forth.  And then the actual hiring decision is 
made a little bit later.  Then, even after that, they get called in to 
work. 

The question is, can we I-9 when they come in originally?  If they 
are actually not hired, approved to be hired until after that point, 
then you may not complete the I-9 process until the approval 
comes because you can’t have an acceptance of an offer that 
hasn’t been made at that point.  And remember the I-9 process can 
precede the work first day of work only if the job has been offered 
and accepted at that point.  Lots of questions about the form 
instructions.  Are employers required to provide every employee 
with a physical copy or can we do email copies?  The answer is, 
you can provide electronic copies of any sort if you want to. 

Can the employers ask for the instructions back after they’ve used 
them?  Yes.  You do not have to provide them to be kept.  Must all 
15 pages be provided?  There doesn’t seem to be any hard and 
fast rule about this.  You may think that it’s confusing or 
burdensome to give them whole packets.  The intention of giving 
the employee the instructions is to be sure that they understand 
completely the process.  So, in my opinion, you really should hand 
them the whole packet.  Do we recommend that the employee sign 
or initial the instructions to insure they are provided with them?  If 
you have them initial the instructions, so you can prove that they 
got them, then you’re going to have to keep those instructions 
forever.  So you may want to have some sort of acknowledgment.  
But again it’s not required.  I think it’s probably unlikely that you’re 
going to need the task of proving that you gave them the 
instructions.  But in the penalty for not providing instructions to 
the employee, if there is no specific penalty set forth for this – is 
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the downside to it.  But if there’s a mistake made and the 
employee said I made that mistake because I didn’t understand, 
and you can’t prove or you didn’t give the instructions, and 
anything that falls out of that is a penalty, may fall on your 
shoulders as well as theirs.  Kelly, let’s talk about the new smart 
form. 

Kelli Stout Okay, we have a lot of questions about the format of this new 
smart I-9 form.  So just to recap, when USCIS released the new I-9 
form they released two versions.  One being the smart I-9 form 
that you’re able to put – to complete electronically in like an Adobe 
sort of pdf format.  Then you would print that out and sign it and 
store it physically or you could just print out the paper version of 
the form and handwrite it as you normally would an I-9 normally.  
So there’s actually two versions of the form available and that’s 
just to say – and answer the first question that the smart I-9 form 
isn’t actually required.  You can still print out the paper version 
and fill it out by hand.  The easiest way to access the form is to go 
to USCIS’ website.  That’s www.uscis.gov/i-9 or google USCIS I-9.  
It’ll pop up as one of the first links there and it has the list of the 
smart I-9 form which is just called the I-9 form.  It doesn’t label 
anything different just I-9 form.  And the paper version is actually 
called the paper version so you’ll see both of them.  The smart I-9 
form is on the top of the list. 

What actually changed with the form, I don’t see any big changes 
and yeah that was my first instinct too that you know it looks very 
similar but there are a couple changes.  The big one being the 
smart version now being available.  The new version of the form 
clarified the instructions for individuals who check alien 
authorized work, gives them specific sort of direction on what 
additional information those individuals need to write in on the 
form; clarifies other names used to indicate that employees only 
need to provide their other last names used.  There is an 
additional checkbox for the use of the preparer or translator.  
There’s a new box in Section 2 requiring employers to write in the 
employee’s citizenship and immigration status.  There’s a 
question about this later but just to tell you right now that’s just 
looking at for a number 1 through 4 indicating what the employee 
checks in section 1 whether they’re a U.S. citizen, permanent 
residence, non-citizen or an alien authorized work.  So whatever 
number that’s what you put in that box.  There’s a new designated 
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space for additional information as Toni talked about earlier.  
There’s a supplement page if you have multiple preparers or 
translators or a preparer and a translator.  And then of course 
there’s this new instructions that are 15 pages long that Toni 
talked about and I’ll also emphasize the 15 pages are incredibly 
burdensome, especially if you’re printing ‘em out for every 
employee.  However, they’re really good.  They provide a lot of 
helpful information in those instructions and I’ll refer to them quite 
frequently in answering your questions. 

The next question is I can’t get the smart I-9 form to open in 
Adobe?  What is wrong?  This was my first question in opening 
this form ‘cause I couldn’t figure it out.  The best advice is to make 
sure you have the most recent version of Adobe and I actually 
can’t open it in a web browser.  I actually have to save it to a folder 
and then open up the pdf that way.  So if you’re planning on using 
the smart version and you have employees coming in this week, 
make sure you are able to access that smart version.  Otherwise, 
print out the paper version. 

Do you have any suggestions for completing the form more 
efficiently?  The smart form seems to take longer.  I agree with 
that.  The smart form can be kind of burdensome because it 
sometimes takes a little bit longer to load and it’s kind of clunky in 
how you’re filling it out.  Now it will get easier as you get used to it 
but honestly if you just don’t like it or you’re a little bit worried 
about it, print out the paper version.  There’s no penalty, no hard 
for doing it.  You can use either, it’s your choice. 

Can some of the information be typed on the smart I-9 form and 
some be handwritten?  Can the employee be permitted or required 
to handwrite the information in Section 1 and the employer type 
the information in Section 2?  Yeah, the whole form doesn’t have 
to be typed and in fact, not all of it can be typed because if you’re 
using the smart I-9 form you still have to print it and sign it by 
hand.  But the employee, it gives them the option to handwrite or 
type the information and I’m just gonna read a line from the 
instructions that just says employers and employees may choose 
to complete any or all sections of the form on paper or using a 
computer or a combination of both.  So this really indicates that 
the employee can choose which they would like to do.  And of 
course if you want to fill out somebody – if you as the employer 
want to print – or fill out some electronically and then handwrite 
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the rest, that is – the instructions indicate that it would be 
acceptable. 

I’ll also point out that we still don’t have an updated employer 
handbook for the new form I-9 so if you’re used to using the 
employer handbook that’s on USCIS’ website – in fact it’s at 
USCIS.gov/I-9.  The employer handbook is listed at the bottom.  It 
hasn’t been updated for this new form I-9 and so it’ll be interesting 
to see if what type – if they are consistent with the instructions or 
if they provide some additional guidance.  But right now we’re sort 
of sitting in an unknown place for some questions and that update 
might provide some clarification. 

Okay, we have some more questions on the format of the smart I-9 
form.  How should it be completed?  Should it be completed all at 
once?  So the information is typed.  I think the person – we had a 
lot of questions about while if the employee completes the 
Section 1 on the first day and then three days later, the employee 
brings in their documents and then the employer completes 
Section 2, how do we do that because the employee’s already 
completed it, printed out Section 1 and signed it.  We already have 
one form, and the answer is just go back in, go back into a new 
form, and the employer can complete Section 2. 

I do – I want to caution against saving the electronic I-9 form – the 
smart form on your desktop or on your computer that haven’t 
been printed and signed.  I think my advice and Toni you can 
correct me if I’m wrong, is to clear the form.  Don’t save the 
versions on your computer because I think that might get 
confusing if you end up in an audit.  There’s no prohibition against 
doing so, it’s just you just don’t want to get into that confusing 
area.  So I would recommend as soon as you print it out, clear the 
form and don’t save those electronic I-9 forms. 

So on the third day just reopen a new form, fill out Section 2, print 
it, sign it and put it with the first page.  Would you agree with that 
Toni? 

Toni Blackwood I would.  This is not an electronic system.  This is just an 
electronic way to complete the form and saving it on your 
computer I think is just going to create confusion. 

Kelli Stout And I’ll talk about the rules for if you want to save your forms 
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electronically in a little bit.  We’ll go over those very, very briefly. 

How do you complete the rehire or reverification section of the 
smart I-9 form since it appears on the same page as Section 2?  
Can it be completed electronically and what happens if you 
completed the form I-9 on an older version and then now it’s new 
and now you need to re-verify somebody.  Do you need to use the 
I-9 form or the old one?  Those are really good questions.  There’s 
no prohibition against filling out Section 3 on a third page so if 
you just want to – if you are – for example, if you had filled out – if 
you are looking to re-verify somebody, you go back into the 
electronic smart I-9 form, fill out Section 3 and just print it out and 
staple it to the other two pages.  That is fine.  And in fact if you 
have you know say if the form has updated since you last filled out 
the I-9 and you’re going to fill out the rehire or reverification 
section in Section 3, you actually need to use the new form.  So 
let’s say you have an employee who you went through the I-9 
process in October, you filled out the older 2013 version of the 
form – next October they’re up for reverification because their 
employment authorization document expired, you will need to use 
the new I-9 form.  Fill out Section 3 of the new I-9 form, print that 
out and staple it to the old I-9. 

Okay, so now back to those questions related to the electronic 
systems.  There is a difference between the smart I-9 form that’s 
completed electronically – printed out, signed and stored 
physically and the electronic I-9 system meaning that you are – an 
electronic I-9 system where you are filling the form out completely 
on a computer including an electronic signature.  Then there are 
also ways to store forms electronically.  If you are storing forms 
electronically, there are very specific rules regarding the storage 
of those forms including having reasonable controls to insure the 
system is accurate and reliable, prevent and protect unauthorized 
or accidental creation or alteration of an electronically stored I-9.  
There’s got to be an indexing system just a lot of rules that would 
take me another hour to go through. 

There’s also a set of rules if you want to sign forms electronically 
which includes a lot of record preservation requirements.  These 
are very complicated rules.  If you are looking at signing the forms 
electronically, or storing the forms electronically, contact counsel.  
Have somebody look at your electronic I-9 system to make sure 
that it complies with the very detailed rules.  Even if you are using 
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a vendor who has just an automatic system for storing forms 
electronically and for signing forms electronically and it’s through 
some sort of vendor, have counsel look at that vendor.  I don’t 
know how many times we’ve seen systems from a vendor that still 
don’t meet these very detailed requirements.  Or it might be the 
way you implement that vendor’s technology in your own 
organization violates those rules. 

So just a little word of caution about that, that there is a difference.  
The best – if you don’t want to get into that – you can fill out the 
smart I-9 form on your computer in Adobe, print it out, sign it and 
store the physical files and you don’t have to worry about those 
specific rules. 

And so that kind of answers the next question and you know, if 
you’re moving to an electronic I-9 system, again my 
recommendation is just to – even if you’re using a vendor, make 
sure that you’re contacting counsel. 

Toni Blackwood We’re going to post those rules that just – they may be boring and 
burdensome to read but – so you’ll have them available after the 
webcast is over. 

Kelli Stout Okay.  Oh I think I skipped one.  Well I think I skipped one.  So 
we’ll just skip around ‘cause I think the forms might be in a little 
bit different order ‘cause I wanted to get to section 1 first.  But 
since I – our slides are in slightly different order so I’m sorry that 
you don’t have these questions.  I’m going to go through them 
really fast.  I’ll read the questions first but before we get to 
Section 2 I’m going to talk a little bit about Section 1. 

Actually I think this might be the slide.  Sorry everyone.  We’re – 
our slides are a little bit out of order.  Okay, here’s the questions 
for Section 1.  And the first question is how should you list more 
than one other last names used as Toni talked about.  If you run 
out of space in a box, use that additional information box on 
Page 2 but for this particular instance, I would actually have – if 
the employee is running out of space, have the employee continue 
anywhere or sort of – where it makes sense for them to continue 
writing in – it might be in the margin, that’s okay.  But make sure 
they get all of that information on the form for other last names 
used. 



© 2016 Husch Blackwell LLP. All Rights Reserved. Page 12 of 27 KCP-4782708-1 

SPEAKER TRANSCRIPTION 

Is a PO box an acceptable address?  This is kind of different in – 
so I’m giving instructions for the new form.  An employee can use 
a PO box as their address and this hasn’t always been true.  But 
the new form says they can.  But it’s still prohibited for an 
employer to list a PO box as an address. 

Can I highlight the boxes that the employee is required to 
complete?  Yes.  Just make sure that you aren’t highlighting any 
information that is optional for the employee.  So don’t highlight 
the checkboxes.  Don’t highlight social security number unless 
you’re an e-verify employer.  Don’t highlight email address.  Those 
optional boxes.  Only highlight the required information. 

What if the employee checks that she is a U.S. citizen but then 
presents a permanent resident card?  This is a really interesting 
situation and it really requires you to inquire about that 
documentation.  Inquire further with your employee because 
essentially the employee in this sort of instance is presenting you 
a document that doesn’t really pertain to them because the checks 
that they are a U.S. citizen.  So in this instance, I think this would 
be one of those instances where it would be permissible to inquire 
further of the employee about why that discrepancy exists. 

What if the employee doesn’t know what box to check on 
Section 1?  At this point, the best you can do is just sort of 
provide the employee with the form’s instructions – that 15 pages 
they have an explanation of what those boxes mean.  What it 
means to be a non-citizen.  What it means to be a permanent 
resident.  That’s on Page 3 of the instructions.  If the person still 
doesn’t really understand them, you can help them out but I think 
at that point you’re really sort of transitioning into a preparer role 
for that individual.  So you need to consider whether at that point 
you’re crossing the line and need to sign the preparer certification 
at the bottom of Section 1. 

Okay, does email address mean work email or personal email?  
Either it doesn’t matter. 

Who should check the box for the use of a preparer or translator?  
The employee should be checking that box or if the preparer is 
preparing the I-9 on behalf of the employee, then they need to be 
checking that box. 

Alright, I’m going to jump back in the slide deck just a little bit to 
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hit Section 2.  Is the person who inspects the employee’s 
documents, the only person who can sign Section 2?  Yes, that is 
the only person.  Does the same person have to completely verify 
if the employer is enrolled in e-verify?  No, and in fact the 
employer – the e-verify has rules about you have to have certain 
authorizations – you have to be an authorized person to be able to 
use e-verify.  If you use e-verify you probably know those rules but 
no it doesn’t have to be the same person and e-verify but yes it 
does – just on I-9. 

What number do I put in the citizenship and immigration status 
box?  That’s the number that pertains to Section 1, 1, 2, 3 or 4.  1 is 
for U.S. citizen.  2 is for non- - I think it’s for non-U.S. citizen.  3 I 
believe is lawful permanent resident and 4 is alien authorized work 
– just put a number in that box.  No other checks.  If you 
accidentally wrote text in that box, treat it as a correction.  Toni is 
going to talk a little bit about corrections here in a little bit.  But 
again that’s a very important box.  Make sure you’re just putting a 
number in there. 

What if the employee fills out Section 2 by mistake?  Again, you 
can cross out that information and treat it like a correction but it 
might be that they filled out the entire thing and it’s easier just to 
start over and fill out a new page 2.  Print that out and attach it to 
the one that the employee filled out and just with an explanation 
saying the employee accidentally filled out Section 2.  We as the 
employer filled out Section 2 as well, we’re stapling it to the 
document for completeness.  So it’s a correctable mistake. 

How should Section 2 be completed – in a co-employment or joint 
employment situations?  This is probably something we could talk 
for half an hour on.  And it’s kind of a legal analysis but really you 
know Toni talked about who actually has to fill out I-9s and that 
same analysis sort of applies here.  Independent contractors don’t 
fill out an I-9.  If you are in a situation where you have staffing 
company, things like – structures like that – where an individual 
performs, works under contract, you really have to do the analysis 
about whether this individual is an employee.  It might be that two 
I-9s need to be completed.  But as an employer you have worry too 
about whether or not you want to have this person fill out an I-9 
and then you are actually almost admitting that this person is an 
employee by having them fill out an I-9.  So it might mean liability 
for this person – or liability in a great context because an I-9 is 
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evidence that you were acknowledging that this person is an 
employee.  So this is one of those situations where I kind of say 
contact counsel, ask that question of your counsel. 

Toni Blackwood So while we’re talking about corrections, let’s do talk about them.  
How do we make corrections to the form?  There’s one very 
simple way to do it and that is a single line drawn through the 
erroneous information.  Do not obliterate it.  Don’t scribble all over 
it so it can’t be read.  Just draw a single line through it.  And use a 
different color ink than was used when the form was completed to 
begin with.  Just to be sure that the government knows that you’re 
not trying to pretend that it was done at the time the form was 
completed. 

You want to be sure that they always understand that this is a 
correction and that you’re making the correction in an effort – a 
good faith effort to comply with the rules.  So what if no I-9 was 
ever completed or if your I-9 was lost?  Well you just go in and 
complete a new one and you use current dates again so that 
there’s no confusion that you’re trying to back date it or pretend 
that it was done to begin with.  They will forgive – the government 
will forgive the failure to complete a I-9 for a while or the loss of 
them but they are very unhappy when they think that you’re trying 
to convince them that it was done right to begin with. 

What consequences of errors on the form?  There is a fine 
schedule and a matrix for deciding, enhancing penalties or 
identifying aggravating factors or mitigating factors, lowing fines.  
We’re going to furnish those materials to you at the end of this 
webcast.  As we said, we’re going to send you some – make 
available to you some more information and that’s going to be one 
of those things we send you.  So the consequences of making 
errors on the form are contained in this fine schedule and then 
you look to see if any of the aggravating or mitigating factors are 
present to sort of figure out what you think might be the 
consequence of any given error.  If you have a lot of errors of a 
particular type, if that particular type is likely to lead to the 
employment of unauthorized people, that’s going to be more 
serious.  So there’s not any one answer to that question. 

I already addressed the color of ink.  It doesn’t make any 
difference what color of ink you use as long as it’s different from 
the one that you used to begin with when you created the form.  I 
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would advise against white-out because you don’t want again – 
you don’t want to convey the impression that you’ve done this 
originally.  You always want to make clear that the revisions that 
you make are actually corrections that you’re making in good 
faith. 

What if you’ve done Part 2 and you’ve listed documents in List A, 
B and C – all three.  As you know, the rule is you only use List A or 
List B plus C, the combination of B and C.  It’s an either or.  If 
you’ve done all three that’s probably going to be considered to be 
document abuse by the former Office of Special Counsel which is 
now known as the Immigrant & Employee Rights Section.  That’s 
the agency that enforces the anti-discrimination provisions of the 
Immigration Reform & Control Act and they will think that filling 
out A, B and C is document abuse.  Luckily for us, they don’t audit 
these forms.  They take complaints and so they may or may not 
ever see it and ICE, the Immigration & Customs Enforcement – the 
agency that does audit your forms, is not particularly concerned 
about these of all those.  But if you’re auditing your forms and you 
find out that you’ve done all three, then look at the documents that 
were provided to you and cross out one of them on your – either A 
or B and C on your form depending on what documentation you 
actually have so that your final form only has the appropriate 
mixture of documents listed. 

There are lots and lots of questions about what I would call little 
errors – small errors.  For instance, what if the date’s in the wrong 
format?  It’s supposed to go month, day, year in the American 
tradition.  What if you’ve done it day, month, year of the 
Europeans and the rest of the world actually does.  What if you 
use an incorrect abbreviation?  What if you’ve left out somebody’s 
name or somebody’s birthdate?  Little errors are not always little.  
Some of them are very, very important and some of them really 
aren’t.  If you’ve used the wrong custom for writing the date, just 
change it.  Do always use the month, date, year – if it’s not written 
that way to begin with, draw a single line through it and just 
change it.  Because there will be absolutely no ramifications for 
that.  But it will make it easier for the auditor if there is one. 

If you use an incorrect abbreviation – there really isn’t any such 
thing as an incorrect abbreviation.  The lists of abbreviations that 
are in the current instructions are suggestions.  They’re a good 
idea to use because they will be familiar with the ICE officer 
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looking at your documents but if you use a different abbreviation, 
if it’s understandable, it’s okay. 

Other small problems are not always so small.  For instance, the 
employee who doesn’t check the boxes on his immigration status.  
That’s not a little error.  That’s a very large error.  That will get you 
in trouble.  If you’re missing dates and signatures, that’s a pretty 
big problem.  So just be sure – going back to the basic advice 
thing – just be sure that you know how to do it and that the person 
who’s completing you on your behalf knows how to do it and if 
they’re completing all those – filling in all the blanks that are 
appropriately filled in. 

What if the person who completed Section 2 made a mistake but 
that person is no longer employed by your company?  That is a 
really common and thorny problem because the person – 
remember what Kelli said – the person who looks at the 
documents and completes Section 2 on your company’s behalf is 
signing that form under penalty of perjury.  That is a sworn 
statement.  I looked at these documents, they appeared to be in 
order and think that this person is authorized to work in my 
company.  If that person is no longer around and they made a 
mistake, you can’t correct their mistake because they (inaudible) 
something that they personally saw and nobody else did.  So this 
is a problem that cannot really be completely fixed.  Sometimes 
you’re going to have to call that person back if you can find them 
and they can remember what they did on the form.  Sometimes 
you’re just going to have to wait for ICE to tell you that you can fill 
it by somebody else.  And frequently they will tell you that in the 
context of an audit.  If it’s a failure to date, you should go back and 
date it and by all means write in the fact that it is a correction and 
the date that the correction is made. 

If the employee made a mistake in Section 1 and that employee is 
not around anymore, you’re out of luck because Section 1 has to 
be completed by the employee.  The employer cannot undue that.  
Can I have the employer redo the I-9 because it was just so 
completely wrong in Section 1?  You can.  If you do so you should 
probably staple the old one and the new one together with a little 
short memo about why you did it. 

A really common question is what do you do when a person’s 
name changes.  The general rule is you don’t have to do anything 
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most of the time.  It’s a nice idea to do it if you know.  If you find 
out or they tell you that that person’s name has changed, you 
might ask them about it.  It’s good to know that your internal 
documentation is correct.  But there is no requirement to go in and 
make a name change on an I-9 except – and a couple of situations 
– you have an obligation to write in the new name information if 
you are re-verifying; if you’re doing Section 3 re-verification; or if 
you’re at a rehire situation and you’re using your old I-9 for that 
person and you’re writing in the new information in Section 3 you 
use the new name.  It is a good idea to ask for documentation of 
the name change just to be sure that you get it right and to be sure 
that in fact there is a new name. 

What if a person who you’re I-9ing, whose I-9 documentation 
you’re looking at gives you a document that has her maiden name 
on it and a second one with her married name.  That is not at all 
uncommon and where as it looks like a really big problem, in most 
cases it’s really not.  If it’s pretty clear that the documents that that 
person is giving you both relate to her and she has a rational 
explanation about her getting married or getting divorced and 
taking her old name back, you should just document the 
explanation that was given to you.  And if you’re confident or you 
feel confident that those documents are genuine and pertain to 
that person, you can accept them.  And if you know somebody’s 
name has changed and they don’t tell you, you can ask them if you 
feel comfortable doing it but again, you have no obligation to do 
that. 

I’d like to note here that sometimes somebody will come to you 
and say “I have a completely different name than I told you that I 
had before.”  That is a different question.  That’s not just a name 
change, that’s an identity change and that’s a situation where you 
really should ask questions and probably contact your attorney. 

So let’s talk about timing again.  Can the employee complete 
Section 1 before his start date?  Yes, if he has received an offer 
and he has accepted the job and that’s how far in advance – the 
day that he accepted the position.  And if you’re doing that before 
the first date of employment, it would be a good idea to have that 
in writing so that you don’t get accused of having use the I-9 
process inappropriately. 

Can the employer complete Section 2 before the employee’s start 
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date?  Not really because that employee has three days after the 
first day of employment to bring in his or her employment 
documents and so you really have to wait until that person starts.  
And the rule is – the example that the immigration service gives us 
is that if the employee starts on Monday, that’s day one of his 
employment.  Then he has until Thursday to bring in his 
documents.  So it’s actually three days after his first day of 
employment.  Someone says that they wait until the results of a 
drug screen and background check come in before completing the 
I-9 and asks if that’s okay.  It’s okay only if those things come in 
by the time the employee starts because the I-9 Section 1 has to 
be done on the first day that they report for work.  If those checks 
don’t come in until after that then that won’t work for you. 

What does three business days actually mean?  What if they don’t 
work consecutive days?  Three business days actually means 
three days that your company is operating.  If that person is only 
working every other day or fewer than every day during the week, 
they’re going to have to come back and give you the document.  
They can’t just bring it on the third day that the work which could 
be three weeks in the future. 

What if the employee fails to produce documents by the third 
business day?  Then they cannot work for you until they bring 
them in.  And if they bring in fewer than the number of documents 
– like they bring in B but not C or C and not B, they can’t work 
until all of them are in.  Kelli, let’s talk about documents. 

Kelli Stout Oh boy, we had so many questions about documents and we have 
so little time.  So I’m going to go through – hopefully a lot of these 
are yes or no and the first one is actually a yes or no question. 

“Were there any changes in the list of exceptional documents with 
the new I-9 form?”  Nope, there weren’t, still the same.   

“Can we tell new employees to bring identity documents with them 
to orientation?”  You can provide them with a list of acceptable 
documents but don’t tell them what documents to bring.  That gets 
you into liability for document abuse which we talked about in our 
first webinar on this issue.  But you can give the employees the 
list of acceptable documents since they need to bring in a 
document from list A or a document from list B and C. 

“What if the employee presents you with too many documents 
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such as a passport, a driver’s license and social security card?”  
Hand those documents back to the employee, hand him the list of 
acceptable documents and say “these are too many to satisfy 
these requirements.  Take a look at this list and hand me just the 
ones that I need.”  Don’t pick and choose from what they give you.  
Again, do not also keep copies of those three documents also.  
Only keep copies of the documents that you actually need.  And 
just as a reminder to everyone, if you are keeping copies of 
documents, you need to keep copies of documents for every 
single individual.  Do not select different employees that you are 
keeping copies.  Every single I-9 means that you need copies of 
only the documents that are required if you choose to keep 
copies. 

“Can receipts from the Social Security Administration or the 
Department of Motor Vehicles serve us proper documentation?”  
What about the receipt for a pending EAD card?  I’m actually going 
to refer you to the instructions to the I-9 form.  There is actually a 
very helpful section in there.  There’s also a really helpful section 
in the Employer Handbook.  The receipts generally – this is a 
general rule – a receipt showing that the employee has applied to 
replace a document that was lost, stolen or damaged is 
acceptable.  The employee has to present the actual document 
within 90 days from the date of hire or if it’s a reverification 
situation, 90 days from the date the original employment 
authorization expires.  If this is an EAD card, that’s a different 
situation.  So receipts showing that the employee has applied for 
an initial grant of employment authorization are not acceptable.  
Also, EAD cards are different.  They are valid receipts for a 
pending EAD card.  Do not usually mean that that employee has 
work authorization so the general rule is those receipts aren’t 
going to work.  However, there are some exceptions to that which 
are listed in the Employer’s Handbook and this includes individual 
employees who are on temporary protected status called TPS.  
Often those EAD cards are automatically extended and there’s a 
great explanation again in the Employer Handbook and I’ll refer 
you there and we’ll link to it – after this webinar we’ll send you a 
link to it. 

“Are social security cards that say valid with the HS work 
authorization or INS work authorization they sometime say are 
those acceptable?”  Nope.  That social security card got to be 
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unrestricted. 

“How do you figure out who is the issuing authority?”  This 
actually came up a couple of times.  You know, this is kind of hard.  
As somebody said, this is sort of, you know, sort of an 
abbreviation question and this is where the instructions to Form I-
9 are really helpful.  They give you sort of examples of what the 
issuing authority should be.  Also if you’re using a smart I-9 form, 
there’s a drop-down menu to help you figure that out, too.  So if 
you’re not sure and even if you’re not using a smart I-9 form, you 
might take a look at it.  But again, the instructions are very helpful 
in figuring out how you should lift the issuing authority and what it 
actually is.  Sometimes it’s just a state.  You just write Missouri or 
Kansas or New York. 

“How do we find out what acceptable documents should look 
like?”  There’s so many documents that I just don’t even know 
what they should look like.  You know, first thing is that you’re not 
required to be a document expert.  When you are looking at a 
document you are looking to see if it is reasonably appears to be 
genuine and that it pertains to the person that handed you that 
document.  Other than that, those are the only standards you’re 
held to.  If it’s not what a normal Wisconsin I.D. card looks like but 
it meets those two standards, you’re good to go.  You know there 
are some immigration documents that look a little strange.  If you 
do want to see some examples of that, the (inaudible) Handbook 
on the USCIS website has some great examples.  If you just want 
to sort of familiarize yourself with some of those documents, I 
recommend taking a look at that but with regard to state 
documents, you know, reasonably appears to be genuine and 
relates to the person, you’re good to go. 

“At what point does the employer need to terminate the employee 
for failing to provide documentation and can I put the employee on 
leave instead and does the same rule apply for a new 
verification?”  So the point cannot provide documentation but that 
third business day, you can’t be permitted to work.  You can’t let 
them start work.  And the same goes for reverification.  The 
individual must be able to provide documentation on their first 
start dates or on three business days after – excuse me, three 
business days after their start dates or you need to terminate 
them, or if it’s a reverification situation then on the day that their 
employment authorization expires.  And if they just don’t you 
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really need to terminate that employee.  And with regard to the 
leave question – it’s like putting them on leave they are still 
considered an employee, you can’t do that either.  You have to 
have valid work authorization to work. 

“I’ve been told not to make copies of documents.  What is the rule 
on making copies of documents?”  This is at the option of the 
employer.  The employer can opt to make copies of the 
employee’s documents that the provide or they can not make 
copies.  If the employer is participating and verify, it is required 
that they make copies of the documents provided by the 
employee.  If you do make copies, as I said before, you have to do 
so for everyone, not just different individuals who might check a 
certain box.  So you have to do that on all I-9s if you choose to 
make copies.  Also, again, only make copies of those documents 
that you list on Form I-9.  If the employee presents you with way 
too many documents, do not make copies of all of them.  Only 
make copies of the ones pertinent and required by the I-9 – no 
more and no less. 

“How should you store copies of documents?”  Copies should be 
stored with the employee’s I-9 and put them all together with the 
employee’s I-9.  You can staple them altogether as well. 

This was an interesting question.  The individual said, “We sent 
out a notice to new hires that states most often employees present 
a passport, and it should be a passport or driver’s license and 
social security card.  But then states that the employee has the 
option to present any of the acceptable documents on the list of 
acceptable documents.  Is this okay?”  You know that’s really not 
the best practice.  You really want to avoid document abuse and 
you want to only give the employee the list of acceptable 
documents.  Do not make any suggestions on what documents 
that they should provide. 

And that is really all the questions for documents.  And I want to 
move on to some questions about reverification – just sort of 
related to documents as well.  And what exactly is reverification 
and what does it not mean.  Reverification occurs in Section 3 and 
Section 3 only.  If an employee indicates that he or she is an alien 
authorized to work and they list an expiration date for his or her 
work authorization, then that individual has to be re-verified.  So 
it’s only for expired work authorization when the employee checks 
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that they are an alien authorized to work – that No. 4 in Section 1.  
Reverification does not mean that you need to go back and ask the 
employee to update their driver’s license because it expired.  It 
does not mean for permanent residence.  You do not need to re-
verify permanent residence if their permanent residence card 
expires.  Only for those individuals who check that they are an 
alien authorized to work and they’ll extend expiration dates on 
their employment authorization.  Any other documents that 
expires – driver’s license, permanent residence cards, I.D. cards – 
they don’t need to be re-verified or you don’t need to ask for 
updated documents. 

Reverification is accomplished by basically asking the employees 
to present new documents.  USCIS suggests that the employer 
remind employees at least 90 days before their work authorization 
expires and can tell the employee that by the time that their work 
authorization expires or before, then you can bring a list A 
document or list C document showing that they have continued 
work authorization.  You would examine those documents just as 
you would during when you fill out Section 2 and you’re held to 
the same standards in examining those documents as you would 
when you’re filling out Section 2.  You record the document title, 
document number, expiration date, sign and date Section 3 and 
that’s it. 

If an employee presents an EAD card at the time of reverification, 
and at the time of reverification presents a permanent resident 
card – this happens sometimes because an employee becomes a 
permanent resident.  Once the employee presents a permanent 
resident card they no longer need to be re-verified.  Permanent 
residents – for purposes of I-9 they’re always a permanent 
resident, they don’t require reverification after that. 

“What happens if you need to re-verify an employee over and over 
again because his work expires every year, every three years?  
Where should this information be recorded?  Is there ever a limit 
to how many times you re-verify something?”  No, there’s no limit 
as long as the employee keeps presenting like a work 
authorization card which is an EAD card.  You have to just keep re-
verifying them.  When their employment authorization expires, you 
can just complete a blank Section 3 every time and keep stapling it 
to their I-9 form.  That is the best way to handle that but there are 
(inaudible) that you might have to re-verify every year for several 
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years. 

In a similar vein, somebody asked if we would hire an individual 
multiple times.  Somebody asked about H2B workers – “Do we 
need to complete a new I-9 every time they come into the 
country?”  So here’s the rule.  The rule is if you rehire an 
employee within three years of the date that a previous Form I-9 
was completed, you may either complete a new Form I-9 for your 
employee or complete Section 3 of the previously completed Form 
I-9.  So that’s the rule – it’s kind of either/or if it’s within three 
years of the date that a previous Form I-9 was completed.  If it’s 
beyond that you need to do a new I-9. 

Toni Blackwood Next we’re going to talk a little about remote employees.  The 
person who completes Section 2 for your company that reviews 
the documents of the individual because that person actually has 
to physically be in the presence of the person presenting those 
documents and physically review the original document before 
they can sign the form.  Sometimes if you’re hiring somebody 
who’s not coming into your work location to work somewhere 
else, it’s difficult to find a person to do that.  The person that you 
find to do that is called an authorized representative.  That person 
can be anyone – a next door neighbor, a brother, somebody you 
get off the street, a bank official, a notary public, anyone that you 
have confidence, in being able to complete that form on your 
behalf, sign it under penalty of perjury and complete the task of 
reviewing the documents.  I listed ridiculous solutions like 
passersby on the street simply to stress the fact that it doesn’t 
have to be a notary, it doesn’t have to be somebody who is 
normally employed by you.  It can be anyone that you trust.  It 
should be someone you can obviously get back in touch with if 
you need to in the future and somebody who has the training 
required to do the I-9 process.  But even a notary is only one 
solution and remember when you’re asking a notary to do it, the 
question arises on our list here, what if they resist doing it?  Lots 
of notaries don’t like to do this because it’s not a notary function.  
It’s a completely different function.  They’re not signing these 
forms as notaries.  They are signing them as your agents.  And so 
some people just don’t want to do it and if they don’t, they don’t 
have to.  You just need to find someone who’s willing to do it on 
your behalf.  Scanning them, looking at them on somebody’s 
phone, looking at them at a direct feed from someone’s computer, 



© 2016 Husch Blackwell LLP. All Rights Reserved. Page 24 of 27 KCP-4782708-1 

SPEAKER TRANSCRIPTION 

none of that works.  You have to have a human being looking at 
the employee standing in that person’s presence and looking at 
their document in order to make this work. 

If a person who is completing Section 2 makes mistakes on the 
form, you correct them just like you correct any other mistakes 
like we were talking about earlier.  You draw a line through it, you 
make the correction and you initial and date it.  After the I-9 is 
completed off-site, it should be physically mailed to you or 
delivered to you in hard copy.  You cannot email it.  You can 
maintain it if you have an acceptable, electronic maintenance 
system as Kelli was talking about earlier but you have to have 
originally have the hard copy documents. 

So let’s talk about maintaining those documents.  The rules for the 
length of time that they have to be maintained is that they have to 
be kept for the longer of one year past the person’s termination or 
three years.  So if you had a short term person who was employed 
for just a little bit of time, you have to keep it for at least three 
years.   

“Can we have a former employee fill out an I-9 if one was never 
completed?”  Sure, if you’re lucky enough to find that employee 
and they’ll still do it, absolutely.  There’s no rule about how I-9s 
have to be stored but I would store them in a way that would make 
it easiest for you to comply with and audit that the ICE might.  
They need to give you three days’ notice when they come into do a 
normal audit and you’ll get a notice and then they’ll say we’ll be 
back in three days for your forms.  In those three days you’re 
going to want to be looking at them, making corrections to them if 
necessary.  So it would be best to be organized the best way that 
you will be using them to produce them to the government.  
They’re going to be comparing them to your payroll records, 
though it’s probably best to keep them in a way that you keep your 
payroll records.  Alphabetically, by pay period, by location and so 
forth. 

“Should they be stored at the work site?”  Probably so but it’s not 
required.  It’s probably easiest because that’s where you’re going 
to get that notice and so you don’t want to waste your time writing 
off or calling somebody to deliver the forms to you when you only 
have three days. 

“Can we store scanned copies of Form I-9 instead of the physical 
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form?”  Kelli has already covered that.  You may but you have to 
comply with the electronic I-9 system rules if you do.  Page 3 of 
the new Form I-9, the list of acceptable documents does not need 
to be stored with the form.  It doesn’t need to be maintained at all. 

Kelli Stout I promise, just a few questions left.  We’re over our time but if you 
can bear with us we’ll try to get to all these.  We had some 
questions about E-Verify.  Your organization doesn’t have to enroll 
in E-Verify, it’s not a federal mandate that you would do.  But some 
states have mandated that employers have to enroll in E-Verify.  
It’s a state-by-state and then sometimes states have said only 
certain employers have to enroll in E-Verify such as federal 
contractors – well, no federal contractors on a federal level often 
have to enroll in E-Verify but also some state contractors pursuant 
to certain state laws.  So, that’s sort of an individual analysis but 
there’s no broad rule that every organization has to participate. 

“If you’re enrolled in E-Verify do you need to complete the I-9 
process any differently?”  Yes.  If you’re enrolled in E-Verify, the 
employee’s social security number is a required part of Section 1, 
they need to fill that out.  If the employee presents a list B 
document it has to contain a photo and photocopies of 
documentation are required if you participate in E-Verify. 

“What are the rules about posting E-Verify poster?”  These are on 
USCIS’s E-Verify website but just to summarize them you have to 
post the English and Spanish versions of the newest of E-Verify 
participation and the right-to-work posters at the hiring location 
where job applicants can see them.  If those posters cannot be 
displayed at the hiring location then they should be provided to 
the prospective employee with the job application materials. 

We also had a few questions about audits and the best procedure 
for an internal audit.  That really depends on many factors.  I’m 
going to provide you with some tips for conducting an internal 
audit that comes from immigrations and customs enforcement.  It 
was a 2015 document called The Guidance for Employers 
Conducting Internal Employment Eligibility Verification Form I-9 
Audits.  I’m going to send that to you.  It’s a pretty helpful Q&A 
that has some really helpful tips about doing internal audits.  I 
would also consider getting counsel involved to help with the 
audit or to help you develop a checklist if you are considering an 
internal audit.  Interestingly somebody asked about where you can 
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find guidance on older versions of the form to refer to and 
(inaudible) those older versions.  Yikes.  To the best of my ability 
besides going through the federal regulations to see when these 
new I-9 forms came out and how many days, if you’re going 
through an audit and you’re looking that in-depth into that, I just 
wouldn’t worry about it.  You’re going to be fine for them 
regardless.  And honestly, if it’s a form back from 2003 or even 
2007, I can’t actually say that the ICE officer or the officer auditing 
those forms are really going to care if it’s that far back.  But 
certainly the more recent ones where you know particularly with 
2013 and 2016 now you might – you need to comply with the rules 
now and look at the guidance.  You know the guidance for the 
2013 rules are still out there so you can certainly make sure those 
are in compliance from the last version and now this new version. 

“The expiration dates on the I-9s are often misleading.  How can 
you tell during the audit the I-9 process was completed on the 
correct form?”  This is sort of a similar question and we’ll tell you 
that typically once a new form is released – typically, not always – 
the employers have a 60 days grace period to use the new I-9 
forms.  But really in order to figure that out you kind of have to 
look back at the old regulations to determine it. 

The next question was “We use a checklist during your internal I-9 
audit and then attach it to the I-9 after it’s audited.  Is this best 
practice?”  Not a practice I would recommend.  I would think you 
need to store your I-9s separately.  And the results of an internal 
audit should be stored separately from those ones I-9. 

“If it is discovered during an internal audit that no I-9s existed 
before a certain date, can those employees who are still employed 
complete an I-9?”  Yes, those employees who are still employed 
should be asked to complete an I-9 if they’re still employed at your 
organization.  If they’re not there’s just not a whole lot you can do 
unless of course those employees were hired before that magical 
date in 1986 when the I-9 form was not required. 

“If it is discovered during an internal audit that we used the wrong 
version of the form how should that be corrected and what is the 
penalty?”  This is sort of a technical violation so penalties are 
according to that chart which is attached in your resources as a 
technical or procedural violation.  But you can staple the outdated 
form – staple the current version of the form to the outdated form 
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that you used and attach an explanation of why the outdated form 
was used.  If you had actually filled out Section 2 on the old form 
and now you want to fill it out on the new form and you were 
actually the person that inspected the document and consigned 
under the penalty of perjury, you can fill out that new form and 
staple it to the old and actually sign it.  But if not, you might just 
staple the new form to the outdated form and attach that 
explanation. 

“If we conduct an audit can new I-9 forms be completed for all 
existing employees at that time?”  No, if you’re doing an internal 
audit, only corrections can be made and I’ll refer to a question on 
our last slide right now about if you can complete new I-9 forms if 
you’re going through a merger and acquisition – sometimes – it 
really just depends on what that actual merger and acquisition 
looks like in the terms of those mergers and acquisitions. 

That’s actually all the time we have today. 

Toni Blackwood Thank you for joining us and we’re sorry we ran a little bit over.  
There are a couple of additional slides that we had hoped to get to 
but we didn’t.  We will send you written answers to those 
questions when we send you the follow-up email after this 
webcast.  We had such a large number of questions and we really, 
really love getting them.  We received a few more today and we’ll 
also get around to answering those questions for you as well. 

We hope the information that we provided today was helpful for 
you.  If you have not already done it, please click on the survey 
icon at the bottom of your screen to complete our short survey.  
Your feedback really helps us in providing quality future 
programming. 

As a reminder, a recording of the webcast will be available 
tomorrow for watching and sharing.  Once available, a link to the 
recording will be emailed to you along with related materials and 
answers to these last few questions. 

This concludes our webinar.  Thank you. 

 [END OF TRANSCRIPTION] 

 


