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Submittals are a formalized means 
of communication in construction 
and a building block to a successful 
project.  They can also have unwel-
come consequences.    

I. The Role of Shop
Drawings and Submittals

AIA Document A201-2017, Gen-
eral Conditions of the Contract for 
Construction (General Conditions) 
defines the role of shop drawings as 
the means to demonstrate “how the 
Contractor proposed to conform to 
the information given and the design 
concept expressed in the Contractor 
Documents for those portions of the 
Work . . . require[ing] submittals . . . .”1   

Submittals, which include shop 
drawings, fill various functions in 
construction administration.  Some 
are purely administrative, such 
documenting that operating or train-
ing manuals have been provided.  
Other submittals are the contractor’s 
means of communicating what it in-
tends to construct or what the gen-
eral contractor or its subcontractors 
may have to design.  

Delegation of aspects of the design 
by the lead design professional is 
common.  No architect or engineer 
can design every detail of a project.  
Owners cannot afford the cost of a 
design professional trying to design 
the minute details.  Some design re-
sponsibilities are routinely delegated 
to contractors. The shop drawing 
process formalizes the method for a 
contractor to demonstrate how it will 
accomplish these design obligations.  

The American Institute of Archi-
tects (AIA) family of contract docu-
ments is reportedly the most widely 
used standard form contracts in the 
construction industry.  This article 
will reference the AIA Contract Doc-

uments’ requirements as typical.  
Sometimes, the design profession-

al may only tell the contractors the 
performance requirements the com-
pleted work must meet.  The specific 
design of how to achieve that perfor-
mance is left to the general contrac-
tor and those under its contractual 
umbrella.  This allows those with 
more knowledge and greater ex-
pertise to design and install certain 
components.  Common examples 
are curtain walls, steel connections, 
or HVAC systems.  The submittal 
process forces the contractor to show 
how it intends to execute the work 
and allows the design professional 
to review those intentions for com-
pliance with the design intent.

Of equal importance is understand-
ing that submittals are not part of the 
“Work.”2  The contract for construc-
tion and the General Conditions in-
corporate into the owner-contractor 
agreement obligates the contractor to 

“fully execute the Work described in 
the Contract Documents . . . . “3  You 
need to determine what is defined 
as the “Contract Documents.”4  The 
items constituting contract docu-
ments are drawings, specifications, 
the agreement, general conditions, 
etc., which is a definition that has 
remained consistent for decades.  
The notable absence from the list is 
submittals and shop drawings.  The 
General Conditions state specifically 
“submittals are not Contract Docu-
ments.”5

II. Contractor and Architect’s
Contractual Obligations

The contract documents assign 
primary responsibilities for shop 
drawings to the contractor and sec-
ondarily to the design professional. 
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1. AIA Document A201-2017, General Conditions of the Contract for Construction §3.12.4.

2. AIA Document A201-2017, General Conditions of the Contract for Construction,
§1.1.3. (The 2017 version of AIA Family of documents was recently released; how-
ever, the language related to the submittal process has remained unchanged in
the decennial revisions of these documents.)

3. Article 2, AIA Document A101-2017, Standard Form Agreement between Owner
and Contractor.

4. Article 1, AIA Document, A101-2017, Standard Form of Agreement between
Owner and Contractor; AIA Document A201-2017, General Conditions of the
Contract for Construction, §1.1.1.

5. AIA Document A201-2017, General Conditions of the Contract for Construction, § 3.12.4.
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fine shop drawings as “drawings, dia-
grams, schedules, and other data spe-
cifically prepared for the Work by the 
Contractor or a Subcontractor, manu-
facturer, supplier, or distributor to il-
lustrate some portion of the work.”6

The contractor is obligated to re-
view the submittal for compliance 
with the contract documents and 
approve it prior to submission to 
the design professional.7   Contrac-
tor must provide submittals with 
“reasonable promptness” absent a 
submittal schedule.8    If a there is an 
approved schedule, the contractor 
must comply to “cause no delay” to 
the work, the activities of the owner, 
or other separate contractors.9  

By sending the submittal to the 
design professional for review, the 
contractor represents to the owner 
and the architect it (1) reviewed and 
approves of the submittal, (2) deter-
mined and verified materials, field 
measurements, and field construc-
tion criteria, or will do so, and (3) 
checked and coordinated the infor-
mation in the submittal with the con-
tract requirements.10  

Until the submittal is approved by 
the architect or engineer, the contrac-
tor is prohibited by contract from 
performing any work covered by the 
submittal.11  However, once the sub-
mittal is approved, contractors must 
perform the work in accord with the 
approved submittal.12   Contractors 
should take caution.  Even if the ar-
chitect’s approves a shop drawing 
that includes a deviation from the 
contract documents, the contractor 
still must comply with the contract 
documents.13   

There is a means to address an in-
tentional deviation.  The contractor 
can proposed something other than 
as called out in the contract docu-
ments.  The contractor must notify 
the architect of the deviation when 
submitting the shop drawing.14  If 
the proposed change is accepted dur-
ing the review process, the architect 
must give written approval of the 
deviation as a minor change in the 
work or process a change order or 
change directive.15  Contractors must 
proceed carefully.  If the architect ap-
proves the shop drawing but does 
not provide the required documen-

tation, the contractor remains at risk 
for the deviation in the submittals.16  

When the design professional del-
egates full or partial design responsi-
bility to the contractor, responsibility 
becomes a bit more enigmatic.  As 
a general proposition, the General 
Conditions acknowledge contractors 
do not provide professional design 
services.17 The common exceptions 
may involve the contractor’s means, 
methods, sequences, and procedures 
to accomplish the work.18  

However, when the contractor is 
delegated part of the design obliga-
tions, the contract documents sort 
out responsibility.  Contractors may 
rely on the adequacy and accuracy of 
the design provided in the contract 
document.19  The owner and archi-
tect, however, may rely on the design 
from the contractor if the work con-
tains the appropriate required writ-
ten certification.20  The architect’s 
review of the delegated design is 
limited to conformance with the de-
sign concept.21

B. Design Professional’s
Obligations

The architect must review submittals 
and take the appropriate action.  The 
architect’s obligations are in the Gen-
eral Conditions and in AIA Document 
B101-2017, Standard Form Agreement 
between Owner and Architect.  

The architect’s obligations are lim-
ited by comparison to the contrac-
tor’s.  Review is limited to checking 
for conformance with information in 
the contract documents and the de-
sign concept.22

The architect’s review must meet 
the approved schedule or, absent 
a schedule, it must be reasonably 
prompt.23  The review responsibil-
ity explicitly excludes obligations 
for the accuracy and completeness of 
details such as dimension and quan-
tities, or installation instructions, or 
equipment performance.24  These re-
main the contractor’s obligations.

Strangers to the project agree-
ments may try to impose liability on 
the design professional based on the 
review and approval of shop draw-
ings.  Careful attention must be paid 
to the contracts.  The General Con-
ditions are clear that the architect’s 
review does not constitute approval 

6. AIA Document A201-2017, General Conditions of the Contract for Construction, §3.12.1.

7. AIA Document A201-2017, General Conditions of the Contract for Construction, §3.12.5.

8. Id.

9. Id.

10. AIA Document A201-2017, General Conditions of the Contract for Construction, § 3.12.6.

11. AIA Document A201-2017, General Conditions of the Contract for Construction, § 3.12.7.

12. AIA Document A201-2017, General Conditions of the Contract for Construction, § 3.12.8.

13. Id.

14. Id.

15. Id.

16. Id.

17. AIA Document A201-2017, General Conditions for Construction, § 3.12.10.

18. Id.

19. AIA Document A201-2017, General Conditions for Construction, § 3.12.10.1.

20. Id.

21. Id.

22. AIA Document B101-2017, Standard Form of Agreement between Owner and Archi-
tect, §3.6.4.2, AIA Document A201-2017, General Conditions for Construction, §4.2.7.

23. AIA Document B101-2017, Standard Form of Agreement between Owner and Archi-
tect, §3.6.4.1, AIA Document A201-2017, General Conditions for Construction, §4.2.7, .

24. AIA Document B101-2017, Standard Form of Agreement between Owner and Archi-
tect, §3.6.4.2, AIA Document A201-2017, General Conditions for Construction, §4.2.7.
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of safety precautions or construction 
means or methods, techniques, se-
quences, or procedures.25

III. Failure to Review, Non-
delegable Duties, and Gross
Negligence

No discussion of shop draw-
ing review and liability can be had 
without discussing the 1981 Hyatt 
Regency skywalk collapse in Kan-
sas City, Missouri.  The collapse of a 
set of skywalks during a social event 
resulted in 114 deaths and 186 other 
injuries.  The structural engineer’s 
licensing hearing gave rise to an ap-
peal reported in Duncan v. Missouri 
Board for Architects, Professional Engi-
neers and Land Surveyors.26  This Mis-
souri Court of Appeals opinion is 
discussed in almost every commen-
tary on this topic.  It is a valuable, 
though somewhat nuanced, lesson.

The landmark Duncan opinion 
arose, in part, from the licensing 
board’s discipline of the structural 
engineer, Daniel Duncan.  At the 
hearing level, Mr. Duncan was disci-
plined due to his gross negligence in 
failing to review shop drawings and 
other professional misconduct.

During the shop drawing process, 
changes were made to the steel con-
nections used to suspend the sky-
walks, which differed from the en-
gineer’s design.  The connections at 

issue were special connections, mean-
ing they were “non-redundant.”27  If 
a non-redundant connection fails, 
the structure will collapse.28  

The change in the connections was 
due to fabrication issues.  The steel 
supplier proposed to the structural 
engineer to use a two-rod system, 
as opposed to one continuous rod 
as shown in the engineer’s design to 
suspend the second and fourth floor 
skywalks.  The supplier submitted 
shop drawings to the structural engi-
neer for review and approval show-
ing this change.  

The licensing board concluded Dan-
iel Duncan did not review the shop 
drawings for compliance with the 
Kansas City Building Code, for con-
formance with the design concept as 
required by the structural engineer’s 
contract, or for the information in the 
contract documents.   Regardless, he 
approved the shop drawings.29

The Missouri Court of Appeals 
found review and approval of these 
shop drawings is an engineering 
function.30  The court noted the 
structural engineer’s in-house policy 
called for a detailed check of all spe-
cial connections during shop draw-
ing review.31  The structural engineer 
knew of the change to a two-rod 
system, but he did not review the 
connection.32  In addition, the shop 
drawings did not show necessary el-

ements to bring the connection into 
compliance with the building code.33

 The court concluded that shop 
drawing review by the engineer 
was contractually required and uni-
versally accepted as part of the de-
sign engineer’s responsibility.34  The 
engineers conduct from initial re-
view through shop drawing review 
showed a conscious indifference to 
his professional duty.35  The court 
concluded Duncan breached a non-
delegable duty.36

IV. Good Faith and Fair
Dealing in the Review of
Shop Drawings

The parties must deal with each 
other in good faith during the shop 
drawing review process.  An exam-
ple is the appeal that arose from a 
contractor’s suit following termina-
tion in Nova Contracting, Inc. v. City 
of Olympia.37  

Nova contracted with the City of 
Olympia to replace a culvert. Under 
the contract, Nova had to provide 
various submittals to the city’s engi-
neer for approval before construction 
could begin.  The contract made two 
things clear:  the city’s engineer’s ap-
proval was a prerequisite to starting 
work covered by a submittal, and 
the city’s decision to accept or reject 
a submittal was final.

The city rejected many of Nova’s 
submittals and re-submittals, which 
Nova argued was done improperly 
and motivated by an effort to pre-
vent its performance.  The termina-
tion of Nova was initiated in part 
due to Nova’s failure to provide ap-
propriate submittals.

The trial court agreed with the own-
er and Nova appealed.  The Wash-
ington State Court of Appeals found 
sufficient questions of fact to send the 
dispute back to the trial court.38 

The State of Washington imposes 
an implied duty of good faith and 
fair dealing in every contract as does 
most states.39 This requires the parties 
to cooperate so each may benefit from 
full performance of the contract.40  

The court looked to the Restate-
ment (Second) of Contracts for 
guidance on the good faith and fair 
dealing question, quoting from the 

25. Id.

26. 744 S.W.2d 524 (Mo. Ct. App. 1988).

27. The court discussed the difference between simple, complex, and special connec-
tions.  Id. at 528-29.

28. Id. at 529.

29. Id. at 530.

30. Id.

31. Id. at 540.

32. Id. at 540-41.

33. Id. at 541.

34. Id.

35. Id.

36. Id.

37. 2017 Wash. App. LEXIS 913; 2017 WL 1382883.

38. Id. at 14.

39. Id. at 6.

40. Id.
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comments to section 205.41 
The city argued there was no duty 

of good faith because the city had 
unconditional authority, i.e.: the city 
engineer’s decisions were final on 
the relevant issues. 

The court rejected the city’s posi-
tion and held the contract did not 
provide the city with the absolute 
right to reject all submittals for any 
reason.42 The city’s judgments were 
to be guided by whether the submit-
tal indicated Nova’s work would 
comply with the contract.43 The city 
had to exercise discretion consistent 
with the contract’s requirements.44 

The city’s actions, among others, 
showing a lack of good faith includ-
ed demanding all submittals be ap-
proved before Nova could begin any 
work contrary to industry practice 
and the contract and the city’s rejec-
tion of the initial submittal for one rea-
son and then rejecting the resubmittal 
for new and different reasons.45  

V. Impacts on the Scope of
Work

Arguments can arise over whether 
shop drawings can alter or impact the 
scope of work.  An unsuccessful effort 
to rely on shop drawings to change 
the scope of work can be found in 
United States v. Henke Const. Co.46  A 
contractor sought recovery for the 
cost of additional labor and material 
as the result of the government-own-
er’s refusal to “consider, approve or 
act upon” certain shop drawings.

In Henke, shop drawings were pre-
pared with input from the tile install-
er.  The general contractor submitted 
the shop drawings to the govern-
ment-owner, but the shop drawings 
were returned without action and 
with the notation that no shop draw-
ings were required for “this work.”

The tile installer, plaintiff in the 
lawsuit, argued failing to approve 
or disapprove the shop drawings 
caused it damage because its installa-
tion reflected the work shown in the 
shop drawings and included work 
over and above what was called for 
by the contract.  

The court found against plaintiff.  
The court held the fallacy in plain-
tiff’s argument was the assumption 

that shop drawings were required 
for the work.47 The shop drawings 
were returned without approval or 
disapproval and the only comment 
was to warn the installer to follow 
the contract requirements.48

However, if shop drawing review 
is required, the approval may affect 
the scope of work.  In Ozark Moun-
tain Granite & Tile, Co. v. Dewitt As-
sociates, Inc.,49 the general contrac-
tor contracted with Missouri State 
University for a scope and, in turn, 
subcontracted with Ozark Mountain 
for the fabrication and installation of 
granite.  Ozark Mountain prepared 
shop drawings.  Ozark Mountain 
highlighted the architectural draw-
ing to indicate where it intended to 
install granite and submitted those 
as its shop drawings.  Ozark Moun-
tain cut, fabricated, and installed the 
granite in accord with the highlight-
ing on the shop drawings.

A dispute arose between the gen-
eral contractor and Ozark Moun-
tain over Ozark Mountain’s scope 
of work.  The general contractor 
argued there was work within the 
scope of Ozark Mountain’s contract 
not shown on the shop drawings.  
The court of appeals found in favor 
of Ozark Mountain.50

The appellate court noted that 
the shop drawings were submit-
ted on more than one occasion and 
they highlighted the areas to receive 
granite.  The submissions were re-
quired by contract.  Ozark Moun-
tain fabricated and installed every 
piece of granite highlighted on its 

shop drawings.  The court of appeals 
found a reasonable inference that the 
disputed areas were within the con-
tract, in part, because the definition 
of the scope of work referenced the 
“details of the shop drawings.”51

VI. Timeliness of Review
and the Creation of Liability

A delay in the review process can 
impact claims for extended costs or 
the assessment of liquidated damages.

In Gillioz v. Missouri State Highway 
Commission,52 a contractor was as-
sessed liquidated damages.  The con-
tractor claimed it was delayed due to 
the conduct of Missouri State High-
way Commission.  The contractor 
claimed the state’s failure to approve 
shop drawings within a reasonable 
time after submission delayed its 
completion.

A misunderstanding between the 
owner’s engineer and the contractor 
regarding the review process result-
ed in at least a three week delay be-
fore shop drawings were processed 
when normally, the court noted, the 
time frame was four or five days.

The Missouri Supreme Court con-
cluded there was sufficient evidence 
to show that a substantial part of 
the completion delay was caused 
by state’s untimely review of shop 
drawings, which supported allow-
ing the issue to go to the jury.53

VII. Liability to Third Parties
and the Scope of Review

Third parties, who believe they 

41. Id. at 8.

42. Id. at 9.

43. Id.

44. Id. at 10.

45. Id. at 11-12.

46. 157 F.2d 13 (8th Cir. 1946).

47. Id. at 22.

48. Id.

49. 372 S.W.3d 556 (Mo. Ct. App. 2012).

50. Id. at 562.

51. Id.

52. 169 S.W.2d 901 (Mo. 1943).

53. Id. at 905.
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have been damaged, may try to base 
liability on the review of the shop 
drawings. This commonly relates to 
job site safety measures.

Approval of shop drawings that 
did not include temporary bracing 
or temporary connections was ar-
gued to be negligence by the design 
professional in Waggoner v. W & W 
Steel Company,54 when two workers 
died after a gust of wind caused an 
unsecured and unbraced piece of 
steel to collapse.  The event result-
ed from a failed connection, which 
lacked a temporary device to keep 
the connection from failing during 
construction.  By the time of trial the 
sole remaining defendant was the 
architect for whom the trial court di-
rected a verdict.55

The suit reached the Oklahoma 
Supreme Court, which looked to the 
contract documents to determine 
the review process and purpose of 
shop drawings.  The court noted the 
contract documents provided shop 
drawings were to be first submitted 
to the contractor for review and veri-
fication of “all field measurements, 
field construction criteria, materi-
als, catalog numbers, and similar 
data.”  The contractor’s approval is a 
representation it checked each shop 
drawing against the requirements 
of the contact.  The documents were 
clear that the contractor is “solely re-
sponsible for all construction means, 
methods, techniques, sequences, and 
procedures.”56  On the other hand, 
the architect was obligated to review 

“for conformance with the design 
concept . . . and with the information 
given in the Contract Documents.”57

The court concluded it was the 
duty of the contractor - not the archi-
tect - to see that the shop drawings 
included temporary connections, 
which is encompassed in the field 
construction criteria and construc-
tion means, methods, techniques, 
sequences, and procedures.58  The 
architect could not be held liable for 
the injuries sustained because of an 
unsafe construction procedure.59

The holding in Waggoner is in line 
with other opinions.  For example, 
the Illinois Court of Appeals adopted 
the same essential positon in Block v. 
Lohan Associates, Inc.,60 when a work-
er sustained severe head injuries in a 
fall while erecting the precast panels 
during construction of a new build-
ing.  The injured worker’s represen-
tative argued the design professional 
who agreed to review shop draw-
ings and submissions approved the 
submissions without requiring an 
erection procedures be included.

The court found that the contract 
documents uniformly and clearly 
limit the architect –lead designer’s 
responsibility regarding shop draw-
ings to a determination of design 
conformance and not worker safety.61  
The design professional did not have 
control or charge of the construc-
tion means, methods, techniques, 
sequences, procedures or for safety 
precautions in the construction.62  
The court made essentially the same 

finding for the structural engineering 
subconsultant to the architect.63

Similar arguments were addressed 
in a suit by an injured plaintiffs relat-
ed to the absence of temporary barri-
ers or handrails during construction 
with the same essential outcome in 
National Foundation Company v. Post, 
Buckley, Schuh, & Jernigan.64  The de-
sign and placement of the handrails 
and barricades were found to be tem-
porary in work site area and a safety 
measure, not an inherent design 
requirement.  The duty for worker 
safety was placed on the contractor 
who exercises control and supervi-
sory responsibly on the job site.65

If the approved shop drawings do 
not conform to the design, the courts 
may reach a different conclusion.  In 
Jaeger v. Henningson, Durham, & Rich-
ardson, Inc.,66  the design professional, 
Henningson, Durham, & Richardson, 
Inc. (HDR) contracted to provide ar-
chitectural services for a South Dako-
ta office building.  Two workers were 
injured during steel erection.

A shop drawing had erroneously 
called for 14 gauge steel for a land-
ing pan contrary to the specifications 
which required 10-gauge steel.  HDR 
failed to notice the discrepancy in 
gauge and approved the shop draw-
ing.  The steel was fabricated in ac-
cord with the approved shop draw-
ing and later found to the cause of 
the injuries.

The court concluded that HDR had 
negligently failed to “supervise the 
shop drawings” under the contract 
and the proximate cause of the acci-
dent.67  The contract in this suit does 
not seem to have the AIA language 
requiring a written notice and ap-
proval for deviations.

VIII. Delegation of Design

The design process can delegate 
design for certain aspects of the proj-
ect.  The contract documents will 
delegate the design to a supplier, 
vendor, or contractor with more spe-
cialized knowledge.  However, the 
delegation and shared responsibility 
can cause complications in the sub-
mittal review process and the assess-
ment of responsibility.

The court in Great American Insur-

54. 657 P.2 147 (Ok. Ct. App. 1983).

55. Id. at 149.

56. Id. at 151.

57. Id.

58. Id.

59. Id.

60. 645 N.E.2d 207 (Ill. Ct. App. 1993).

61. Id. at 222.

62. Id.

63. Id. at 224.

64. 465 S.E.2d 726 (Ga. Ct. App. 1995).

65. Id. at 730.

66. 714 F.2d 773 (8th Cir. 1983).

67. Id. at 776.
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ance Company v. North Austin Munici-
pal Utility District No. 168 had to sort 
through responsibility for a construc-
tion defect in part of a project involv-
ing a design delegated to a contractor.  
The dispute involved the design of a 
dry well, which was part of a waste 
water system.  Almost a year after 
completion of the wastewater system, 
the utility-owner discovered a struc-
tural deformity in the shell of the dry 
well as one side was collapsing.   The 
collapse occurred because the sides of 
the underground dry well were not 
sufficiently thick given the depth un-
derground at which it placed.

The utility owner first demanded 
the general contractor correct the 
defect, but the general contractor re-
fused.  The utility-owner then turned 
to Great American Insurance, who 
had issued the maintenance bond.  
Great American argued the failure 
was a structural defect due to design 
and it was not liable under the bond.69

A subcontractor who worked on the 
dry well had prepared and submitted 
shop drawings to the engineer.  They 
showed how it proposed to refurbish 
the lift station.  However, the shop 
drawings did not indicate thickness 
the sides of the dry well.  Regardless, 
the engineer approved the subcon-
tractor’s shop drawings.

Great American argued it could 
not be liable because the engineer’s 
negligence relieved the general con-
tractor of liability.  The engineer’s 
design required the “thickness of the 
sides [of the dry well] shall be de-
termined by the structural require-
ments for the depth of burial.”  The 
contract documents did not specify a 
thickness for the wall; however, the 
documents did identify the standard 
for determining the thickness of 
the sides of the dry well.  The court 
found such a design sufficient.70

Though Great American argued it 
was relieved from liability because 
the engineer approved the shop 
drawings, but the court disagreed.71  
The contract said, “ENGINEER’s 
review and approval of the Shop 
Drawings or samples shall not re-
lieve CONTRACTOR from respon-
sibility for any variation from the 
requirements of the Contract Docu-
ments” unless a particular procedure 

is followed, which did not occur.72  
The engineer’s stamp disclaimed re-
sponsibility saying, “This review is 
for determining general conformity 
with the contract plans and speci-
fications and shall not relieve the 
contractor of responsibility for devi-
ations from the drawings and speci-
fications, or for errors of any sort in 
the shop drawings or schedules.”73

IX. Conclusion

To have a successful project of any 
complexity, the submittal process 
must be followed and managed.  
Though not part of the “Work” as 
defined by the contract documents, 
the shop drawings assure the owner 
is delivered what it wants, the de-
signer’s design is brought to frui-
tion, and contractor complied with 
the contract’s obligations.  When the 
process runs off of the tracks, it can 
create issues for all involved.

Careful attention to the contractual 
obligations related to the process and 
attention to details in the submis-
sion and review process will provide 
smooth project delivery without sur-
prises, finger-pointing, or additional 
expenses.

q q q

68. 902 S.W.2d 488 (Tex. Ct. App. 1995).

69. Id. at 495.

70. Id. at 496.

71. Id.

72. Id.

73. Id.


