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Leave:

1. Do you need to have consistency when extending past 12 weeks of leave? For example,
if we allowed 18 weeks for Employee A, do we need to do the same for Employee B
before looking at the situation as an undue hardship?

a. We recommend that similarly-situated employees be treated similarly, but each
ADA situation requires an individualized, case-by-case assessment to determine
whether a disability exists and whether the leave being requested is reasonable.

2. An employee went out on leave and is still not back. When or if she comes back she will
likely transition to LTD. Can we replace her?

a. If this employee is out on an indefinite leave of absence, and doesn’t know when
or if she can return, continuous leave under those circumstances is not a
reasonable accommodation under the ADAAA. If the leave is not indefinite and
there is an expected return date, the company should analyze whether the
requested leave is reasonable and/or constitutes an undue hardship.

3. If an employee is out for a non-duty related surgery, and they require to be out longer
than their 12 weeks of FMLA, should the employer automatically submit the ADA
application to them, or does the employee need to request it themselves?

a. We recommend that, under these circumstances, the employer engage in the
interactive process, and if you have a specific form that employees need to fill
out to request an accommodation, you should send that to the employee as the
first step in process.

4. What if the employee’s doctor repeatedly recommends extending leave for 30 days? Or
the employee gets a definite return-to-work date from his or her doctor but then
continually obtains new and different return-to-work dates that have the effect of
extending the leave?

a. Indefinite leave is not a reasonable accommodation, so at some point, these
continuous extensions of leave are going to become unreasonable. However,
there are no bright-line rules about when extensions of leave become an undue
hardship, and the EEOC takes the position that maximum leave policies violate
the ADAAA. As a result, we recommend that each time an extension is
requested, the employer request information from the employee or the
employee’s health care provider about the need for additional leave and the
likelihood that the employee will return to work, with or without reasonable
accommodation, if the extension is granted. The employer should also analyze
whether the total amount of leave that has been requested is an undue hardship
to the business.



ADAAA Compliance Webinar Q&A

This information is intended only to provide general information in summary form. The contents hereof do not constitute legal advice and
should not be relied on as such. Specific legal advice should be sought in particular matters.

5. An RN eligible for FMLA began leave in November for neck surgery. It will be exhausted
February 1st. She is not returning to work, however, because she is having a total knee
replacement on February 14 and will be out until mid-May. Is she covered? Can we
term her?

a. If the condition requiring knee replacement would render her disabled under the
ADAAA, then you should conduct an individualized assessment to determine
whether an additional three months of leave is a reasonable accommodation.

6. How do you gauge what is 100% versus 80% or 50% fit for duty?
a. You should not require an employee to be 100% fit for duty to return to work.

The key issue is whether the employee is fit to return to work (and can perform
the essential functions of the job) with or without a reasonable accommodation.

7. Can we have a policy where someone that goes on a leave (of any kind) for 6 months or
longer is not eligible for a pay increase?

a. We do not recommend this policy.

Interactive Process:

8. Can we keep an employee out of work while going through the interactive process? If
so, do we have to pay them?

a. It depends. If the employee is currently working and asking for assistance, then
we wouldn’t recommend taking them out of work while engaging in the
interactive process. If the employee is coming back from leave and requesting
accommodation upon return, a quick interactive process and resolution before
they return to work would make sense if an accommodation is necessary to to
return. If the employee has not yet returned and you are diligently engaging in
the interactive process, it is likely permissible to not pay them during this time.

9. Can’t you default to the interactive process without assuming a disability?
a. You can always engage in the interactive process.

10. Is the employer required to proactively inquire about a disability when the employee
briefly mentions an issue but does not describe the problem further?

a. If the employee mentions that they are struggling with work, be proactive in
determining how they struggle and how the employer can help. For instance,
ask what, if anything, the company can do to help. This puts the ball in the
employee’s court to notify the company if s/he requires assistance to perform
the essential functions of the job.
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11. If an employee has sensitive skin (eczema) and is allergic to a chemical to which all
employees are exposed (so there is no other place to put them), do you have to
accommodate?

a. You should explore whether a reasonable accommodations exist (e.g., gloves,
protective clothing, HEPA filter, etc.). If, upon discussing with the employee, you
determine that no such accommodations can be offered that would allow the
employee to perform the essential functions of the job, then you have
sufficiently engaged in the interactive process and have satisfied the law’s
requirements.

12. If an employee falls asleep during meetings on a regular basis, does that require the
employer to initiate the interactive process? The employee has not come forward
about an issue, but the sleeping has been noted on many occasions.

a. We recommend that you issue corrective action and then ask the employee
what the company can do to help.

13. At what point is an employee covered under the ADAAA if he/she has never disclosed
their condition (whether at hire or subsequently)?

a. Anyone with a disability is covered by the law, but employers don’t have a
responsibility to do anything (engage in the interactive process) until they know
or reasonably should know about the condition.

14. If the employee hasn’t requested an accommodation even though their poor
performance is due to a disability, what do we do?

a. Issue corrective action based on the performance concerns, but also ask the
employee what, if anything, the company can do to help improve their
performance. If they don’t indicate that they require assistance, you have
documented your attempt to accommodate.

Essential Job Functions:

15. An applicant discloses he has difficulty reading (e.g., because of a learning disability).
One of the essential functions of the job is the ability to read to match information.
How do we accommodate?

a. You should engage in the interactive process to determine whether a reasonable
accommodation exists. The key here is engaging in the process to determine if
you can help him perform the essential activity.

16. Please expand on the key importance of defining essential job functions.
a. Defining essential job functions is necessary for determining whether an

employer is correctly determining whether a reasonable accommodation is
available. The EEOC has acknowledged that there are several modifications or
adjustments that are not considered forms of reasonable accommodation. An
employer is not required to eliminate an essential function (i.e., a fundamental
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duty) of the position. This is because a person with a disability who is unable to
perform the essential functions of a job, with or without reasonable
accommodation, is not a “qualified” individual with a disability within the
meaning of the ADA. The EEOC has also made clear that employers need not
lower production standards that are applied uniformly to employees with and
without disabilities. An employer may have to provide reasonable
accommodation, however, to enable a disabled employee to meet the
production standard. Although employers are not required to eliminate an
essential function or lower a production standard, they may do so if they wish.

17. You stated that the EEOC says attendance is an essential function, but we are hearing
the EEOC’s stance is the opposite. Please explain where you are deriving that
conclusion.

a. Case law reflects the principle that attendance is an essential function. Although
attendance is an essential function, an employer may still need to accommodate
an employee’s disability as it relates to attendance (e.g., through leave or a
modified work schedule).

18. Since attendance is an essential function, if an employee states (on their first day of
work) that they cannot work required overtime for a period of time, may we terminate
based on the employee’s inability to perform the essential functions of the job?

a. Depending on the circumstances, a modified or reduced work schedule can be a
reasonable accommodation. We encourage you to engage in the interactive
process with this employee to determine why they cannot work overtime and
how long they will need to abstain from overtime.

19. Can an employer request that employees provide a list of medications that may affect
their ability to perform the essential functions of their job?

a. We recommend that you do not ask your employees to identify the medications
they are taking. There are circumstances, however, when you may be able to
ask employees whether they are taking medications or have a condition that will
affect their ability (or requires that they receive assistance) to perform the
essential functions of the job. Under these limited circumstances, an employer
must be able to demonstrate that an employee’s inability or impaired ability to
perform essential functions will result in a direct threat.
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Is There a Disability?

20. If an employee’s broken bone requires surgery, affects the employee’s ability to walk for
a period of time, and may require physical therapy, is the employee considered to have
a disability under the ADAAA?

a. In general, broken bones are not disabilities, but it depends on the complications
caused by the broken bone and how it affects the employee’s day-to-day life.
When any such complications or effects are of a short duration, the condition is
usually not a disability.

21. Would ADHD be considered a disability?
a. Yes

22. Can we summarize why the examples of non-disabilities/non-covered conditions are not
covered?

a. The examples come straight from the statute and regulations.
b. 29 C.F.R. § 1630.2(j)(3) notes a number of specific impairments that will be easily

concluded to substantially limit a major life activity. These include: deafness,
blindness, intellectual disability, partially or completely missing limbs, mobility
impairments requiring use of a wheelchair, autism, cancer, cerebral palsy,
diabetes, epilepsy, HIV infection, multiple sclerosis, muscular dystrophy, major
depressive disorder, bipolar disorder, post-traumatic stress disorder, obsessive-
compulsive disorder, and schizophrenia.

c. Conversely, 42 U.S.C. § 12211 states that the term “disability” shall not include:
transvestism, transsexualism, pedophilia, exhibitionism, voyeurism, gender
identity disorders not resulting from physical impairments, other sexual behavior
disorders, compulsive gambling, kleptomania, pyromania, or psychoactive
substance use disorders resulting from current illegal use of drugs.

23. Is obesity considered a disability?
a. The EEOC has taken the position that morbid obesity is protected under the ADA.

However, the Second, Sixth, and Eighth Circuits have all ruled that obesity (and
even morbid obesity) will not be considered a disability under the ADA unless
the obesity is the result of an underlying physiological condition. EEOC v.
Watkins Motor Lines, Inc., 463 F.3d 436 (6th Cir. 2006); Francis v. City of
Meriden, 129 F.3d 281 (2d Cir. 1997), Morriss v. BNSF Railway Company, 817
F.3d 1104 (8th Cir. 2016). The Supreme Court of the Unites States declined to
review the Eighth Circuit’s decision in Morriss, despite the fact that a federal
court in Louisiana has reached a different conclusion than the aforementioned
circuit courts. See EEOC v. Res. For Human Dev., Inc., 827 F.Supp. 2d 688 (E.D.
La. 2011) (finding that “a physiological cause for obesity is required only when an
ADA disability-discrimination claimant’s weight is within the normal range”).
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Reassignment:

24. If the employee has exhausted their FMLA do they have to be returned to their same
position?

a. Yes. 29 C.F.R. 825.214 provides that “on return from FMLA leave, an employee is
entitled to be returned to the same position the employee held when leave
commenced, or to an equivalent position with equivalent benefits, pay, and
other terms and conditions of employment. An employee is entitled to such
reinstatement even if the employee has been replaced or his or her position has
been restructured to accommodate the employee’s absence.”

b. The FMLA regulations define an equivalent position as “one that is virtually
identical to the employee’s former position in terms of pay, benefits and working
conditions, including privileges, perquisites and status. It must involve the same
or substantially similar duties and responsibilities, which must entail
substantially equivalent skill, effort, responsibility, and authority.” 29 C.F.R.
825.215(a).

25. Can you site the specific cases that you referred to regarding reassignment from the 5th,
8th, and 11th Circuits?

a. The most recent case was EEOC v. St. Joseph’s Hospital, which was decided by
the United States Court of Appeals for the Eleventh Circuit in December
2016. 842 F.3d 1333 (11th Cir. 2016). The Court’s opinion rejected the EEOC’s
argument that the ADA requires employers to reassign individuals with
disabilities who are unable to perform the essential functions of their position to
vacant positions without competition.

b. The Eleventh Circuit’s opinion was consistent with prior opinions from the Eighth
Circuit (Huber v. Wal-Mart Stores, 486 F.3d 480 (8th Cir. 2007) (“We . . . conclude
the ADA is not an affirmative action statute and does not require an employer to
reassign a qualified disabled employee to a vacant position when such a
reassignment would violate a legitimate nondiscriminatory policy of the
employer to hire the most qualified candidate.”)) and the Fifth Circuit
(Daugherty v. City of El Paso, 56 F.3d 695, 700 (5th Cir. 1995) (holding that the
ADA does not require disabled persons be given priority in hiring or
reassignment over those who are not disabled) (modified on other grounds by
Kapche v. City of San Antonio, 304 F.3d 493, 494 (5th Cir. 2002))).

c. As we discussed during the webinar, there are opinions from other circuits that
the EEOC has used to support its position that employees should be reassigned
without competition. See EEOC v. United Airlines, Inc., 693 F.3d 760 (7th Cir.
2012); Smith v. Midland Brake, Inc., 180 F.3d 1154 (10th Cir. 1999); Aka v.
Washington Hosp. Ctr., 156 F.3d 1284 (D.C. Cir. 1998).
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Miscellaneous:

26. Why can’t you ask an applicant about previous workers’ compensation claims?
a. Some state laws explicitly prohibit employers from asking such questions.

Regardless of any such prohibition, however, if you ask those questions, any
subsequent decision not to hire the applicant could be could be construed as
workers’ compensation retaliation. Similarly asking these questions may give
you information about an applicant’s disabilities that you wouldn’t otherwise
know about, and again, an eventual decision to not hire them could be seen as
disability discrimination.

27. Would you review again what a medical test is?
a. According to the EEOC’s published guidance, a “medical examination” is a

“procedure or test that seeks information about an individual’s physical or
mental impairments or health.” Factors to consider in determining whether a
test (or procedure) is a medical examination include: (1) whether the test is
administered by a health care professional; (2) whether the test is interpreted by
a health care professional; (3) whether the test is designed to reveal an
impairment or physical or mental health; (4) whether the test is invasive; (5)
whether the test measures an employee’s performance of a task or measures
his/her physiological responses to performing the task ; (6) whether the test
normally is given in a medical setting; and, (7) whether medical equipment is
used.

b. EEOC guidance also provides examples of procedures that do and do not
constitute “medical examinations.”

i. Medical Examinations:
1. vision tests conducted and analyzed by an ophthalmologist or

optometrist;
2. blood, urine, and breath analyses to check for alcohol use;
3. blood, urine, saliva, and hair analyses to detect disease or genetic

markers (e.g., for conditions such as sickle cell trait, breast cancer,
Huntington’s disease);

4. blood pressure screening and cholesterol testing;
5. nerve conduction tests (i.e., tests that screen for possible nerve

damage and susceptibility to injury, such as carpal tunnel
syndrome);

6. range-of-motion tests that measure muscle strength and motor
function;

7. pulmonary function tests (i.e., tests that measure the capacity of
the lungs to hold air and to move air in and out);

8. psychological tests that are designed to identify a mental disorder
or impairment; and

9. diagnostic procedures such as x-rays, computerized axial
tomography (CAT) scans, and magnetic resonance imaging (MRI).
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ii. Not Medical Examinations:
1. tests to determine the current illegal use of drugs;
2. physical agility tests (which measure an employee’s ability to

perform actual or simulated job tasks) and physical fitness tests
(which measure an employee’s performance of physical tasks,
such as running or lifting), as long as these tests do not include
examinations that could be considered medical (e.g., measuring
heart rate or blood pressure);

3. tests that evaluate an employee’s ability to read labels or
distinguish objects as part of a demonstration of the ability to
perform actual job functions;

4. psychological tests that measure personality traits such as
honesty, preferences, and habits; and

5. polygraph examinations.

28. You mentioned that asking an applicant to lift a box and carry it for 50 feet is not a
medical test. Is that correct?

a. Yes, that is correct, assuming these tests do not include examinations that could
be considered medical (like measuring the applicant’s heart rate or blood
pressure).

29. Should I keep prescreening drug testing records in a separate file?
a. We recommend that you keep any medical information about an employee

separate from their personnel file. And while testing for illegal drugs is not
considered a medical test, we still recommend keeping such records in a
separate file.

30. Does the employee need to qualify for FMLA before you need to consider ADAAA?
a. No. ADAAA considerations are relevant regardless of qualification for or

exhaustion of FMLA.

31. Is FMLA 480 hours or 12 weeks regardless of number of hours scheduled per week?
How much can an employee use for intermittent FMLA?

a. Employees are entitled to 12 weeks of leave. The hours of leave available will
depend on the number of hours an employee works each week. For example,
employees who work 40 hours per week are entitled to 480 hours of leave while
an employee who works 30 hours per week is entitled to 360 hours of leave. 29
C.F.R. 825.205(b) provides the instructions regarding calculating the amount of
leave available to employees. For convenience, we have included the relevant
portion of the regulation with our response.

§825.205 Increments of FMLA leave for intermittent or reduced
schedule leave.
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(b) Calculation of leave.

(1) When an employee takes leave on an intermittent or reduced
leave schedule, only the amount of leave actually taken may be
counted toward the employee’s leave entitlement. The actual
workweek is the basis of leave entitlement. Therefore, if an
employee who would otherwise work 40 hours a week takes off
eight hours, the employee would use one-fifth (1⁄5) of a week of 
FMLA leave. Similarly, if a full-time employee who would
otherwise work eight hour days works four-hour days under a
reduced leave schedule, the employee would use one-half (1⁄2) 
week of FMLA leave. Where an employee works a part-time
schedule or variable hours, the amount of FMLA leave that an
employee uses is determined on a pro rata or proportional basis.
If an employee who would otherwise work 30 hours per week, but
works only 20 hours a week under a reduced leave schedule, the
employee’s 10 hours of leave would constitute one-third (1⁄3) of a 
week of FMLA leave for each week the employee works the
reduced leave schedule. An employer may convert these fractions
to their hourly equivalent so long as the conversion equitably
reflects the employee’s total normally scheduled hours. An
employee does not accrue FMLA-protected leave at any particular
hourly rate. An eligible employee is entitled to up to a total of 12
workweeks of leave, or 26 workweeks in the case of military
caregiver leave, and the total number of hours contained in those
workweeks is necessarily dependent on the specific hours the
employee would have worked but for the use of leave. See also
§§825.601 and 825.602, special rules for schools and §825.802,
special rules for airline flight crew employees.

(2) If an employer has made a permanent or long-term change in
the employee’s schedule (for reasons other than FMLA, and prior
to the notice of need for FMLA leave), the hours worked under
the new schedule are to be used for making this calculation.

(3) If an employee’s schedule varies from week to week to such an
extent that an employer is unable to determine with any certainty
how many hours the employee would otherwise have worked
(but for the taking of FMLA leave), a weekly average of the hours
scheduled over the 12 months prior to the beginning of the leave
period (including any hours for which the employee took leave of
any type) would be used for calculating the employee’s leave
entitlement.
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(c) Overtime. If an employee would normally be required to work
overtime, but is unable to do so because of a FMLA-qualifying reason that
limits the employee’s ability to work overtime, the hours which the
employee would have been required to work may be counted against the
employee’s FMLA entitlement. In such a case, the employee is using
intermittent or reduced schedule leave. For example, if an employee
would normally be required to work for 48 hours in a particular week, but
due to a serious health condition the employee is unable to work more
than 40 hours that week, the employee would utilize eight hours of
FMLA-protected leave out of the 48-hour workweek, or one-sixth (1⁄6) of 
a week of FMLA leave. Voluntary overtime hours that an employee does
not work due to an FMLA-qualifying reason may not be counted against
the employee’s FMLA leave entitlement.

32. We accommodated an employee’s need to use oxygen at work. That employee now
wants another job and she says that she will not follow doctor’s orders (regarding
oxygen use) if she wins the job bid, even if we can accommodate the need for oxygen in
the new position. How do we handle this situation?

a. Document that you are offering the accommodation and that she is refusing.

33. What should the employer do if the employee suggests that his or her work
environment contributed to his or her disability (e.g., carpel tunnel syndrome)?

a. This would be handled under workers’ compensation and engage in the
interactive process to determine what, if anything, the company can do to assist
the employee just as you would any other disability.


