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The Do's and Don'ts of Conducting Employee Background Checks Under the Fair 

Credit Reporting Act (FCRA) 

Hi, I’m Joe Guffey.  I’m a partner with Husch Blackwell.  I’m also in the Technology, 

Manufacturing and Transportation Group.  I want to talk to you today about the Fair Credit 

Reporting Act.   

If you’re an employer and you have new applicants applying for jobs or you have current 

employees looking for promotion, reassignment or retention, the Fair Credit Reporting Act is 

going to apply to you if you are getting consumer reports or employee background checks on 

those individuals.  It’s very important that you are following the rules and requirements of the 

Fair Credit Reporting Act, otherwise you’re going to wind up making these individuals plaintiffs 

against you.   

Very many companies have had lawsuits filed against them; they are spending millions of 

dollars to get these cases settled.  The consumer report is an item that comes from the 

consumer reporting agency, and before you can even get there, there are three things you need 

to be aware of.  Before obtaining a consumer report, you must make sure the individual is aware 

you’re going to get one.  So there’s a disclosure that you must make.  And then you get an 

authorization from that individual – the consent to go get that consumer report.  Those items 

need to be on a separate document.  Keep that away from your application form, being buried 

somewhere in the middle, making that a separate item.  No release language on there, just 

those two items in order to comply with the very first step of getting a consumer report.  There 

are also state-specific requirements that you have to be aware of, so depending on where 

you’re located, check that out as well. 

We also recommend that you provide A Summary of Your Rights under the Fair Credit 

Reporting Act, a copy of which is on a website that I’ll direct you to in a minute.  If you’re going 

to get an investigative consumer report, which is where you go have individuals interviewed, 

there are additional steps you have to be aware of for that.  And then you have to certify to the 

consumer reporting agency that you have complied with the rules of the Fair Credit Reporting 

Act and you’ve complied with giving notice and getting consent from the employee. 

Now, before taking any adverse action – which means you’ve got the report, you’ve made a 

preliminary decision on the individual – there’s also steps you have to take.  You have to 

provide to the individual a Pre-Adverse Action Disclosure.  You have to tell them you’ve made a 

preliminary decision and you have to provide them with the consumer report and now provide 

them with the summary of their rights under the Fair Credit Reporting Act.  This allows them an 

opportunity to read it, dispute any information or provide you, the employer, any additional 

information that might impact your decision.  We recommend you wait at least five (5) days 

before taking any other action after you send out the “before” letter.  The statute doesn’t tell us a 
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specific time, but at least a minimum of five days is what’s recommended by the case law.  Then 

before you do the actual adverse action, there are additional steps you have to provide the 

individual with and information.  You have to do that within three (3) days.  Again, you’re going 

to give them notice of your action, the name, address and telephone number of the agency, 

you’re going to tell them that the individual can go get the report within sixty (60) days and that 

the agency didn’t have anything to do with the decision.  There are requirements that a fail to 

comply with, there are consequences, and those consequences can be monetary damages, but 

also attorney’s fees and in a willful situation, can incur punitive damages.   

So again, we would ask you to go look at our website www.huschblackwell.com and look at the 

TMTIndustryInsider.com blog and that will provide you with a sample checklist, as well as 

sample forms, for purposes of complying with the Fair Credit Reporting Act.  

Thank you. 

 


