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LEGAL UPDATES PUBLISHED: SEPTEMBER 17, 2010

IRS Guidance on Reimbursement of 
Over-The-Counter Drugs from 
Employer Plans
On September 3, 2010, the IRS published guidance pertaining to the 
reimbursement of over-the-counter medicine and drugs (OTC drugs) from 
employer-sponsored health plans. Current law permits employer-sponsored 
health plans, including flexible spending arrangements, health reimbursement 
arrangements, health savings accounts and Archer medical savings accounts, 
to provide tax-free reimbursement for all OTC drugs. As part of this year's 
Healthcare Reform legislation, employer plans will no longer be permitted to 
reimburse expenses for OTC drugs with two exceptions: (1) OTC drugs for 
which a participant has a valid prescription; and (2) insulin. 

The prohibition is effective for OTC drugs purchased without a prescription 
after December 31, 2010. This means that amounts contributed to employer 
plans before the effective date may not be used to reimburse OTC drug 
expenses incurred on or after January 1, 2011. In addition, flexible spending 
accounts with grace periods that allow reimbursement for expenses incurred 
during the first 2 1/2 months of the following plan year using funds 
contributed for 2010 may not reimburse OTC drug expenses incurred on 
or after January 1, 2011 unless the purchases qualify for one of the exceptions. 
On the other hand, OTC drug expenses that were incurred before January 1, 
2011 may be reimbursed after December 31, 2010 in accordance with ordinary 
employer plan rules.

The guidance clarifies that the prohibition on the reimbursement of OTC drugs 
does not apply to over-the-counter medical equipment such as crutches, 
bandages and blood sugar test kits, if such items are for medical care as 
defined by the Internal Revenue Code. The guidance also provides that a valid 

THOUGHT LEADERSHIP

Services
Employee Benefits & 
Executive 
Compensation

Labor & Employment

Professionals
RUTH HAYS

ST. LOUIS:

314.480.1609

RUTH.HAYS@

HUSCHBLACKWELL.COM

ALAN H. KANDEL

ST. LOUIS:

314.345.6463

ALAN.KANDEL@

HUSCHBLACKWELL.COM

CRAIG A. KOVARIK

KANSAS CITY:

816.983.8249

CRAIG.KOVARIK@

HUSCHBLACKWELL.COM

MARK D. WELKER

KANSAS CITY:

816.983.8148

MARK.WELKER@

HUSCHBLACKWELL.COM



© 2024 HUSCH BLACKWELL LLP. ALL RIGHTS RESERVED HUSCHBLACKWELL.COM

prescription under applicable state law is necessary to have a valid reimbursement of prescribed OTC 
drugs.

Health flexible spending and health reimbursement debit cards may no longer be used to purchase 
OTC drugs. Nevertheless, the IRS will not challenge the use of debit cards for expenses incurred 
through January 15, 2011. Also, to conform to the new law, cafeteria plan amendments may be made 
as late as June 30, 2011, effective retroactively for expenses incurred after December 31, 2010 or after 
January 15, 2011 for FSA and HRA debit card purchases.

What This Means To You

If you sponsor a health plan that currently reimburses OTC drugs, you should review the plan and 
may need to take one or all of the following steps: 

Evaluate whether you need to amend your plan to comply with this guidance, and adopt any required 

amendment by June 30, 2011. 

Ensure that the debit cards may not be used to reimburse OTC drugs on or after January 15, 2011. 

Communicate to participants that except for insulin, purchases of OTC drugs made on or after 

January 1, 2011 are not eligible for reimbursement without a prescription. 

Review open enrollment materials, summary plan descriptions and other participant communications 

to ensure the new rules are communicated to participants. 

Note that, even if you have a non-calendar year health plan that reimburses OTC drugs, the new rule 

will still go into effect on January 1, 2011 and will impact your plan. 

Contact Info

Please contact your Husch Blackwell attorney or a member of the Employee Benefits and Executive 
Compensation practice group if you have questions or if we can assist in any way. 

Husch Blackwell LLP regularly publishes updates on industry trends and new developments in the 
law for our clients and friends. Please contact us if you would like to receive updates and newsletters, 
or request a printed copy.

Husch Blackwell encourages you to reprint this material. Please include the statement, "Reprinted 
with permission from Husch Blackwell, copyright 2010, www.huschblackwell.com." at the end of any 
reprints. Please also email info@huschblackwell.com to tell us of your reprint.
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This information is intended only to provide general information in summary form on legal and 
business topics of the day. The contents hereof do not constitute legal advice and should not be relied 
on as such. Specific legal advice should be sought in particular matters.


