HUSCHBLACKWELL

THOUGHT LEADERSHIP

LEGAL UPDATES

Services

Mergers &
Acquisitions

Tax

Professionals

DAVID C. AGEE
SPRINGFIELD:
417.268.4066

ST. LOUIS:

314.345.6406
DAVID.AGEE@
HUSCHBLACKWELL.COM

JAMES M. ASH

KANSAS CITY:
816.983.8000
JAMES.ASH@
HUSCHBLACKWELL.COM

STEVEN R. BARRETT
CHATTANOOGA:
423.757.5905
STEVE.BARRETT@
HUSCHBLACKWELL.COM

DAVID E. GARDELS
OMAHA:

402.964.5027
DAVID.GARDELS@
HUSCHBLACKWELL.COM

PUBLISHED: MARCH 13, 2009

Stimulus Bill Provides Acquisition Tax
Opportunities

On February 17, 2009, President Barack Obama signed the stimulus bill,
known as the American Recovery and Reinvestment Act of 2009 (the Act),
providing $288 billion in tax relief to individuals and companies. Below is a
summary of several important federal tax provisions that may apply to the
structuring of acquisitions.

Shortened Holding Period for S Corporation Built-In Gains
Conversion of a C corporation to an S corporation is generally not a taxable
event. However, the S corporation must hold its assets for 10 years following
the conversion (the Recognition Period) to avoid being taxed at the highest
taxable corporate rate (currently 35%) on all gains that were built-in at the
time of the election. The Act reduces the holding period for assets from ten to
seven years for a Recognition Period ending in the 2009 or 2010 tax years. For
property acquired from a C corporation in a carryover basis transaction, the
recognition period is reduced to seven years from the date the property was
acquired. Consequently, an S corporation shareholder may be able to sell the
business three years earlier under the new provision and possibly receive
preferential tax treatment.

Extension of Bonus Depreciation

Last year, Congress temporarily allowed businesses to immediately deduct
50% of the cost of qualifying purchases, as compared to depreciating them
over time. The Act extends this benefit for qualified property purchased and
placed in service in 2009. Qualified assets can range from computers to
manufacturing equipment but do not include real estate. A business that
purchased or plans to purchase qualified tangible assets must place the
property in service by January 1, 2010, to take advantage of this provision.

Extension of Enhanced Business Expensing
To increase additional investment and help businesses recover capital
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expenditures, businesses may immediately expense certain depreciable business assets such as
equipment or machinery. Before the Act, the maximum deduction was scheduled to decrease to
$133,000. However, the Act increased the maximum deduction to $250,000, with a dollar-for-dollar
phaseout to the extent the taxpayer's purchase of qualifying assets exceeds $800,000.

Expanded Carryback of Net Operating Losses for Small Businesses

Before the Act, a net operating loss (NOL) could only be carried back two years before the year in
which gross income exceeds business deductions. For 2008 (not 2009), the Act extends the maximum
NOL carryback period to five years for small businesses with gross receipts of $15 million or less.

Revocation of Guidance Exempting Banks from Loss Limitation Rules

In late September 2008, the Internal Revenue Service issued Notice 2008-83 to encourage
acquisitions of troubled financial institutions. Notice 2008-83 provided that any deduction properly
allowed after an ownership change to a bank for losses on loans or bad debts would not be treated as a
built-in loss or a deduction attributable to periods before the change date. Banks were permitted to
rely on this rule until further guidance was provided. The Act provides that the Internal Revenue
Service is not authorized to provide exemptions or special rules that are restricted to particular
industries or classes of taxpayers, thus repealing Notice 2008-83. For taxpayers who have already
relied upon Notice 2008-83, it is effective only for ownership changes occurring on or before January
16, 2009, except that the guidance is effective for ownership changes occurring after January 16,
2009, that were made under:

a written binding contract entered into on or before January 16, 2009, or

a written agreement entered into on or before January 16, 2009, if the agreement was described on or
before that date in a public announcement or in a filing with the SEC required by reason of the
ownership change.

What This Means To You

The Act may have created opportunities for additional tax savings when setting the timing and

structure of acquisitions. However, many provisions are available for a short amount of time, so
immediate consideration should be given to these provisions as they apply to your business.

Contact Info
If you have any questions about the Act's business tax provisions, please contact one of the following
attorneys.

Chattanooga
Steven Barrett - 423.757.5905


http://www.huschblackwell.com/steve-barrett
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Denver
Winn Halverhout - 303.749.7210

Kansas City
James Ash - 816.983.8137
Jason Reschly - 816.983.8170

Omaha
David Gardels - 402.964.5027

Springfield
David Agee - 417.268.4066

St. Louis
Mary Anne O'Connell - 314.480.1715
Bud Strong - 314.480.1636

Husch Blackwell Sanders LLP regularly publishes updates on industry trends and new developments
in the law for our clients and friends. Please contact us if you would like to receive updates and
newsletters, or request a printed copy.

Husch Blackwell Sanders encourages you to reprint this material. Please include the statement,
"Reprinted with permission from Husch Blackwell Sanders, copyright 2010,
www.huschblackwell.com." at the end of any reprints. Please also email info@huschblackwell.com to
tell us of your reprint.

This information is intended only to provide general information in summary form on legal and
business topics of the day. The contents hereof do not constitute legal advice and should not be relied
on as such. Specific legal advice should be sought in particular matters.
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