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template to ensure key pieces of infor-
mation are communicated and use 
“warm” handoffs such as a person-to-
person phone call instead of just send-
ing the patient with paperwork.

Gandhi says malpractice suits often 
result because providers are unable 
to “close the loop” with test results 
and referrals. “If you order some-
thing, make sure that if it doesn’t 
get done, you know it,” she advises. 

“Breakdowns in that process can lead 
to missed or delayed diagnosis.” 

Electronic medical records vary as 
to their ability to do this well, notes 
Gandhi, who adds that if a practice 
uses a manual process, it can in some 
cases be offloaded to others in the 
practice so the burden isn’t solely on 
the physician. 

Plaintiffs’ attorneys frequently 
attempt to prove that systems errors, 

breakdowns in communication, 
or lack of attentiveness by health-
care providers were the cause of the 
patient’s injuries, says Cahill. 

“Important patient history or criti-
cal laboratory data that is not properly 
addressed, and that eventually leads 
to harm, can ultimately result in a jury 
finding that the care in question was 
substandard,” he warns. (See related 
story, below, on reducing legal risks.) 

To reduce liability risks, physicians 
should require patients to sign an 

agreement for “conditions of treatment” 
at the outset of care, in which individu-
als are advised of the expectations of 
the practice, advises Richard F. Cahill, 
Esq., vice president and associate general 
counsel at The Doctors Company, a 
Napa, CA-based medical malpractice 
insurer.

The exact language of the agreement 
depends upon the nature of the practice 
and the patient population, says Cahill, 
but physicians generally should require 
that individuals agree to do the follow-
ing things, as a pre-condition of being 
accepted as patients:

• Keep all scheduled appointments.
• Follow up as recommended with 

specialty referrals.
• Complete all prescribed courses of 

medication and therapy.
• Promptly notify the practice of any 

significant changes in their condition.
• Pay for professional services, includ-

ing all insurance copays, at the time of 
each visit.

Cahill also recommends that physi-
cians use these approaches to reduce 
legal risks:

• Draft policies to ensure that test 
results are timely reviewed by the order-
ing provider, with prompt patient notifi-
cation as indicated.

• Have procedures in place to recon-
nect with patients who have failed to 
keep scheduled appointments or obtain 
requested laboratory testing. 

• Counsel patients in the event of 
continued non-adherence. 

“As a last resort, termination of the 
individual from the practice may be 

needed,” says Cahill. 
• If patients refuse care, have them 

sign an acknowledgement that they were 
offered a specific type of treatment or 
therapy, and that after an explanation 
of the options as well as the risks and 
benefits associated with each, the patient 
voluntarily declined further treatment. 

The form should be dated and wit-
nessed by the physician or a nurse, says 
Cahill. If the patient refuses to sign the 
informed refusal, the physician should 
document the discussion in the chart, 
including the patient’s refusal to sign the 
acknowledgment. 

“Lawsuits are less likely to be filed 
where the records demonstrate that the 
clinicians undertook all reasonable mea-
sures, consistent with the community 
standard, to provide the patient with 
good medical care,” he says. 

Avoid suits by involving patients in their care

Compliance with billing rules likely to come up in suits 
— Newly required documentation can help defense

New Centers for Medicare & 
Medicaid Services (CMS) rules 

for justifying assigning inpatient sta-
tus to a patient are a hot topic in the 
reimbursement world, but these rules 
also will become an issue in malpractice 
litigation.

“Physicians needn’t become 
Medicare experts, but they do need to 
understand how the new rule works. 

There is now even heavier emphasis 
on documentation,” says Joseph P. 
McMenamin, MD, JD, FCLM, a 
Richmond, VA-based healthcare attor-
ney and former practicing emergency 
physician.

The hospital has to be prepared to 
show why inpatient admission is neces-
sary and that the patient’s problems 
are sufficiently severe that a stay of 

two consecutive midnights or longer is 
reasonably anticipated. It will need to 
depend heavily on the documentation 
of the admitting physician to do so. 
(The 2014 Inpatient Prospective Payment 
System Final Rule is available at http://1.
usa.gov/J386Do.)

“There will certainly be fights 
over whether the documentation was 
adequate in a given case,” McMenamin 
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says. “Since documentation is often 
the key in medical malpractice as well, 
admitting physicians now have even 
more compelling reasons to dot their I’s 
and cross their T’s.”

Document reason for admission 
Physicians need to be aware of 

complexities that could arise because 
of the differences between CMS’ “two 
midnight” rule and state law, says Cori 
Casey Turner, JD, a partner at Husch 
Blackwell in Kansas City, MO. 

For example, under the MO 
HealthNet rules, admission is appropri-
ate if, based on the physician’s initial 
intent, a patient is expected to require 
inpatient care for 24 hours or more. 

“Differences in the CMS rule and 
each state’s Medicaid rule add a layer 
of complexity, increasing the risk of 
billing and documentation errors as 
physicians attempt to comply with dif-
ferent rules related to inpatient admis-
sions,” says Turner. To minimize risk, 
physicians should remain vigilant about 
appropriately documenting the reason 
for admission orders regardless of the 
payer, she advises.

For shorter admissions, physicians 
might simply choose to bill for the care 
on an outpatient basis to avoid prob-
lems with CMS auditors, which results 
in less reimbursement. It’s also possible 
that some physicians will avoid dis-
charging patients before two consecu-
tive midnights have passed to comply 
with the requirements for reimburse-
ment at the inpatient level. (See related 
story, below, on legal risks of failing to 
admit patients.)

“If Medicare perceives that you 
are ‘gaming the system’ by keeping 

a patient in the hospital longer just 
to run out the clock, the auditors are 
going to come looking for you,” warns 
McMenamin. “My guess is that if they 
think you are playing games, they are 
going to look at you pretty closely.”

Use “first class” documentation
If the physician does pursue inpa-

tient reimbursement for a shorter hos-
pital stay, McMenamin says, “then you 
have to be prepared to defend yourself. 
Your documentation has to be first 
class.”

In this scenario, physicians need to 
document why inpatient admission is 

needed and why they expect it to be 
longer than two midnights. “Physicians 
should write a very complete note — 
not just about the patient’s immediate 
problem, but other medical problems 
as well,” advises McMenamin. 

For example, if a patient is being 
admitted for congestive heart failure, 
the physician also should document 
that patient’s recent myocardial infarc-
tion, the renal failure complicating 
the cardiac problems, and the fact the 
patient has some hypoxia related to 
pulmonary edema. “If you document 
all of that for purposes of demonstrat-
ing to a Medicare auditor why it’s not 
a garden variety case and you may have 
the patient in for a while, it can help 
you from a professional liability point 
of view as well,” says McMenamin.

The requirements potentially could 
decrease malpractice exposure for phy-
sicians because documentation will be 
more thorough and complete.

If the patient has a bad outcome 
and sues, “you now have this chart 
that is chock-full of information 
about how sick the patient was,” 
says McMenamin. “You are facing a 
lawsuit, but the chart makes it clear 
that you had a tough case on your 
hands.”

Executive Summary
New Centers for Medicare & Medicaid Services (CMS) rules for justifying 
assigning inpatient status to a patient require physicians to document why 
inpatient admission is necessary and why they anticipate a stay of at least two 
consecutive midnights. To minimize risk, physicians should do the following:

 Carefully, consistently, and thoroughly document the reason for admission 
orders regardless of the payer.

 Be prepared to defend why they pursued inpatient reimbursement for a 
shorter hospital stay.

 Specify the patient’s other medical problems.

“... you have 
to be prepared 

to defend 
yourself. Your 

documentation 
has to be first 

class.”

New CMS rules could make MDs less likely to admit 
‘Robust’ documentation needed to support decision

The 2014 Centers for Medicare 
& Medicaid Services (CMS) 

Inpatient Prospective Payment 
System rules present challenges to the 

independent medical-decision mak-
ing of physicians, according to Cori 
Casey Turner, JD, a partner at Husch 
Blackwell in Kansas City, MO.

Some physicians might be reluc-
tant to admit a patient as an inpa-
tient if they believe that the patient’s 
stay might not span two midnights, 
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